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Beéeoenue

OO0s3aTenbCTBO - O3TO OTHOCHTEIbHOE IPAaBOOTHOLIEHHUE, OINOCpeayloliee
TOBapHOE€ MepeMelleHne MaTepHualbHbIX 0Jar, B KOTOPOM OJHO JHULIO (JOJKHHUK)
no TpeGoBaHMIO ApYyroro jauna (kpeauTopa) o005S3aHO COBEPIIUTH JAEHCTBUSA MO

npeaoCTaBJICHUI €My ONPCACICHHBIX MATCPHUAJIbHBIX 6J18.F1.

B naHHOM ciydyae, Hago OTMETUTh TO, YTO pe€4Yb HUAET O HPABOBBIX, & HE O
baKkTHUYECKUX OTHOWEHHUIX. MexJy ydYacTHHKaAaMH 00s3aTeJbCTB BO3HHUKAIOT
npaBa M OO0S3aHHOCTH, UCIOJHEHUE KOTOpPbIX oOecrmedyumBaercs MepamMu

INPUHYAUTCIBbHOTO MOPpAAKA.

O6s3arenbcTBA  MPEJNCTABISAIOT coboit TUMAYHBIE  OTHOCUTEJIbHBIC
npaBooTHowmeHus. OHU XapaKTEepU3YIOTCA KOHKPETHBIM CyOBbEKTHBIM

COCTaBOM, MOJIHOH ONpCACIICHHOCTBO YUAaCTHHUKOB.

Nx npeamMeT OOBIYHO COCTABIISIOT pCalbHBIC, MMOJOXHUTCIBbHBIC ﬂeﬁCTBHH (HO
nepeaauc HMyHI€CcTBa, IPOU3BOACTBY KOHKPCTHBIX pa60T, OKa3aHHUIO YyCIYyI 1 T.

n.) 11060 BO3JEpKaHUE OT BIMOJHE KOHKPETHBIX JTCHCTBUH.

[Tockonpky ob6Osi3aTenscTBa 0GOPMISIOT MpoLEcC ToBapooOMeHa, OHU
OTHOCSTCS K TpyNNe UMYHIECTBEHHBIX MPAaBOOTHOIEHUH. B sToMm KadecTBe
OHHN OTJIINYAKTCHA OT TIpaXxJaHCKHX HpaBOOTHOIHCHI/Iﬁ HCUMYHIICCTBCHHOTO
xapakTepa, KOTOpble HE MOTYT mnpuoOperatp Qopmy 00s3aTEJIBCTB.
Hanpumep, HEBO3MOXHO CYyHIECTBOBaHHUS 00s3aTeNbCTBA MO 3alIUTE YECTH H

AOCTOMHCTBA I'paXAaHUHA UJIW BblJJa4€C IMMAaTCHTA.

Takum oOpa3om, Kak ObIJIO YK€ OTMEUYEHO BbIlIe, 0043aTe€IbCTBO MPEACTABISIET
co00il OTHOCHTEJIbHOE HMYIIECTBEHHOE NPAaBOOTHOIIEHHE, B KOTOPOM OJUH
Yy4aCTHUK (JOMKHHUK) 00s3aH COBEPUIUTHL B MOJB3Yy JApyroro (Kpeautopa)

ONpCACIICHHOC JeicTBUE (nepenaTL HMYIICCTBO, NPOU3BCCTHU pa60Ty n T. I[.)
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HJIN BO3ACPIKATHCA OT OHNPCACICHHOTO HeﬁCTBHﬂ, a KpeaAuTop HMCECT npaBo

Tpe6OBaTB OT JOJXHHKA UCIIOJITHCHHSA €TI0 00sI3aHHOCTEH.

CnenoBaTenbHO, CYLNHOCTH JaHHBIX IPAaBOOTHOWIEHU N COCTOMUT B
NPUHYXJAEHUU KOHKPETHBIX JIUI K ONPEAECIEHHOMY NOBEJAECHHUIO, IPECIECAYIOIMIEMY

HMYIICCTBCHHYIO LCJb.

YyacTHUKHM 00s3aTeNbCcTBA HUMEHYIOTCSA yOpaBOMOYEHHBIM JHLIOM WU
KpeaAuTOpOM H 00s3aHHBIM JUIOOM, HJIU JOJIXKHHUKOM. Y49acTHUKOB JaHHBIX
IpaBOOTHOWICHUH ompenenser cT. 2, «O0sA3aTeNbCTBEHHO- NIPaBOBOTO 3aKOHa»

OP.



OcHOBHBIE NPUHHOUINBI HCHNOJHCHHUA TOTOBOPHBIX o0sizaHHOCTeEI

OO0s3aTenbCcTBa 3aKJIKOYAKTCA JJs TOTO, YTOOBl MPHBECTH K ONPEACICHHOMY
pe3yibTaTy. ConepxaHue 00s3aTeabCTBA COCTaBISET COBEpIICHUE

ONpeeeHHBIX AeHCTBUMN 1100 BO3AEepKaHUE OT AEHCTBUM.

JelicTBusA, KOTOpBIE MOAJEKAT HCHOJHEHUIO, PpAa3JIUYHBl M 3aBUCAT OT
KOHKpPETHOTO COJepKaHUs 00s53aTeIbCTBEHHOT0 oOTHomeHus. OcyliecTBlIeHHUE
necTtBui nmoauuHseTcs oO0muM npaBuiraMm. OOmue mnpaBuiIa HUCHOJHEHUS

o0s3aTeIbCTBA HMCHYIOTCA NpUHIOHUIIAaMHU UCIIOJTHCHUSA 005g3aTEJIBCTB.

B O0sA3aTENBCTBEHHO - InpaBOBOM 3aKOHC, Haubonee CYHECTBCHHBIMU
NpuHOUIIaAaMHU HCHOJIHCHHUA 0053aTeIBCTB (,Z[OFOBOpHBIX O6$IS@.HHOCTGI>1) Ha3BaHBI

CIEeYIOIHUE NPUHIIHIIBI:
1- nob6bpocoBecTtHOCTH (CT. 6);
2- nobpsie oO6biyau (ct. 5, cT. 42)
3- pazymHocTH (CT. 7);
4- coTpyaHuyecTBa CTOPOH (4. 2 c¢T. 23) u
5- Haanexamero ucmnogdHeHus (4. 3 ct.76).

XapakTepu3ys NPUHUUN A00POCOBECTHOCTH, HEOOXOIUMO OTMETHUTH clelyloliee,
a HMMEHHO TO, 4YTO OH IPHUMEHAETCS HE TOJbKO B OTHOWIEHHWHM HCIIOJHEHUS
o0si3aHHOCTEH  JOJNKHHUKOM, HO M K TOMY, KakuUM HMEHHO oOpa3oM

OCYIIECTBIISAIOTCS MpaBa KPeaUuTOpPa.

((HpI/IHI_II/IH ,Z[O6pOCOBCCTHOCTI/I BO3JIara€tT Ha CTOPOHBI MNPAMBIC U KOCBCHHBIC
O6ﬂ3aHHOCTI/I, €My INOAYMHCHBI KaK BCC JOTOBOPHBIC O6H3aHHOCTI/I, TaKk H
065[3aHHOCTI/I, BRITCKAIONMME M3 3aKoHAa. B 3CTOHCKOM npaBe C MNPUHOUIOM
JIO6I)OCOB€CTHOCTI/I CBsA3aHBI Tpe60BaHI/I$[ YECTHOCTH MW OJOBCpPpHA, TOTOBHOCTH K

2
J0SJIBHOMY COTPYIHHUYECTBY MEKAY CTOPOHAMHU 00s3aTEIbCTBA» .

* I'yxoB E. OcHoBsl O6s13aTenbcTBeHHOr0 npapa, Tammiun 2004, ctp. 118



Hepenko mnpu XxapakTepucTUKe MNpUHIMUIA JAO0OPOCOBECTHOCTH BBIJABUTAETCH
TpeboBaHue coOnoneHUs A0OpbIX o0ObIYaeB, HapyLUIeHHE KOTOPBIX MOXKET

NPUBECTHU K HUUYTOXHOCTHU COBepHIaCMOﬁ CAOCIKH:

«TumoBoe yclmoBUE SABIAECTCA HHUUYTOXKHBIM, €CJIH OHO C YYE€TOM CYyIIEeCTBa H
CONMEepXKaHUs TOTOBOpa, cnocoba ero 3akIOYEHUsA, HHTEPECOB CTOPOH JOTOBOpa U
UHBIX CYIIECTBEHHBIX OOCTOSITEIbCTB HEPa3yMHO TMPUYUHSAET Bped JApyrou
CTOpPOHE Ja0roBOpa, B MEPBYI OYepeab B clydyae, €CJIM THUIOBBIM YCJIOBHUEM
CYUIECTBEHHO HapylmaeTcs ©OajlaHC BbBITEKAaWIIUX U3 JOroBopa IMpaB U
0o0s3aHHOCTEH BO Bpex ApYyroil ctopoHe norosopa, JuOO e€ciau THUIOBOE YCIOBHE

HE COOTBETCTBYET NOOPBIM 06BIYaATM»".

[Ton noOGpbiMu OOBIYASIMU MOHHUMAIOTCA BJIEMEHTapHble TpeOOBaHHS, KOTOpHIE
OCHOBBIBAIOTCSA Ha o00Ile MNPU3HAHHBIX COLMAJbHBIX, HEPEJAKO HPaBCTBEHHBIX

KpUTCpUAX 1 ILGIZCTByIOT B OTHOIMICHHNHU BCCX YICHOB O6H.ICCTBa.
HpI/IHI_II/IH pPa3yMHOCTHU B 0053aTE€IbCTBEHHBIX OTHOIICHHUAX

«pa3yMHBIM CUHUTAETCS TO, YTO B TOW K€ CUTYyallMU CUUTAJU Obl pa3yMHBIM JHIA,
NecTByOIIMEe Ha NpuHOUNax JgoOpocoBecTHOocTU. Ilpu oLeHKe pa3zyMHOCTH
YUYUTBHIBAIOTCS CYWECTBO 0053aTeNbCTBEHHBIX OTHOIIEHUW W 1LEJIHU CHEJNOK,
o0blYam W MpaKTUKa, CJIOXKUBIIMECS B COOTBETCTBYHOINEH cdepe AeATEIbHOCTHU

o 4
uinu cpepe npopeccuoHaIbHON A€ATEIbHOCTH, @ TAKXK€ HUHBIE OOCTOSATEIBCTBAY .

HpI/IHHI/IH COTpYAHHUUYCCTBA ABIISACTCIA OJHUM us3 OCHOBHBIX MNPpUHOUIIOB
o0si3aTenbcTBEHHOTO npaBa. OH TECHO CBA3aH C IPYTMMU NPUHIUINAMHU U HpexJe
BCETro, ¢ MPHHIUIOM JI0OPOCOBECTHOCTH, a B MPEANPHUHHUMATENbCKHUX CJHEIKaX
HEPECAKO ABIACTCA YAaCTHBIM CJlIydacM JIGI\/’ICTBI/ISI INpUHOHUIIA I[06pOCOBCCTHOCTI/I.
«OnHa cTOpOoHa AOTOBOpa JOJKHA OCYHIECTBISATH C APYrol CTOPOHON JOroBopa
COTPYIHUYECTBO, HEOOXOAMMOE JJsi HCIOJHEHHsS JAPYrod CTOPOHOU €€

06SA3aHHOCTEH» .

* O6s13aTeNECTBEHHO- PABOBOI 3aKOH, CT. 42
4 “
O0s13aTeIbCTBEHHO- TPABOBOH 33aKOH, CT. 7
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B 10roBOpHBIX OTHOWIEHUAX BaXXHBIM SBJISETCA NPUHLUIN B3aUMHOIO JOBEpHS.
OTHoOwmeHUs JOBepUs BO3JIaralOT Ha CTOPOHY OO0f3aHHOCTb HPOSABIATH
3a00TAUBOCTh B OTHOUIEHUHW HUHTEPECOB JApPYro CTOPOHBI, HE MNOAPHIBATH
onmpaBJaHHOE OXHUJaHHE JpYroil CTOpOoHBI, oOOMeHHBaTbcsi UHPOpMaIUEH,

NpOABJIATH JOAIBHOCTD.

HpI/IBCI[eHHHﬁ BbIIIC MNCPCUYCHBL HCIb3d CUYHUTATh HUCUYCPIBIBAOIIHUM MHOT'HUC

ABTOPBI AOMOJHAKT €0 pAAOM HMHBIX MPHUHIOUIIOB.



ITonsATHEe HaAJIeKAIEro HCIMOJHEHUA

[lonssiTMEe HajaleXallero MUCMNOJHEHUS HEe OrPaHUYUBAETCS  BBHINOJHEHUEM
TpeOoBaHUMN, MepedynuciaeHHbIX B 4.3 cT. 76.: «OO0s3aTeNbCTBO CUMTAETCSA HaJUIEXkKaIlle
HCITIOJIHCHHBIM, €CJIM OHO HUCIIOJHCHO IEPC] YIIPAaBOMOYCHHBIM IIPUHUMATb HWCIIOJIHCHUC JIMIIOM

CBOCBPCMCHHO, B HY’>KHOM MCCTC U HAUIC)KAITUM 06pa30M»6.

I[J'IH YCTAHOBJIICHUA, ObIIM M O00S3aHHOCTH HMCHOJHEHBI HagJacxXamunum 06p8.30M,
H€06XOI[I/IMO TAKXE PYKOBOACTBOBATHCA JAPYIrMMH HOJOXKCHHUAMU 3aKOHaA WU,

IpeX/Jae BCETro MOJIO)KEHUSAMHU, YCTAHOBJIEHHBIMU B 1 U 2 yacTsx ct. 76.

9T0 CBA3aHO, NpCKAC BCEro, ¢ TCM, 4TO OollpmIas 4acTh HOpM COACPIKAIIUXCA B 4

rnase OII3 «McmonneHue 00sA3aTCIbCTBAY UMEET JHUCIIO3UTHUBHBIN XapakKTep.

Takum oOpa3oM, «cielyeT TakXe YUYUTHIBaTh, YTO JUCIHO3UTHUBHBIA XapakTep
3aKOHa C034a€T BO3MOXHOCTb AJISI CTOPOH CAMOCTOATEIBHO CBOMM COTJALIEHUEM
ONpenensiTh, 4TO NMOHMMAETCS IMOJ HaAJeKallMM HCIOJIHEHUEM, TO €CTh HHade,
4YeM O3TO MNpeAyCMOTpPEHO B 3aKoHe. B cBfA3M cO CKa3aHHBIM CTaHOBUTCH
HOHATHBIM, moyeMy B 4. 1 ct. 76 mpuopurteT oTAaH A0ToBopy. A TpeOoBaHUE

3aKOHa MOCTAaBJICHO Ha BTOPOC MCCTO»7.

TeMm He MECHCC, CCJIHU B CBOEM AOTr0OBOPE€ CTOPOHBI HEC HCKJIIHOYAT JeicTBUE HOpM
3aKOHa, TO IpaBuja, OTCYTCTBYHOIIUEC B JOTOBOpPEC, 6y,Z[y'T AOIIOJIHCHBI IpaBUJIaMU,
coacpxKamuMucsa B 3aKOHEC€, B CBiA3HU, C YCM pPCIICHUC BOIIpOCa OBl JIH A0roBOpP
HCIIOJIHCH HaIJCXKameMy JIMOYy, B HaAJcXKalmcM MCECTC, B HaJaeXal CpOK H
HagJeXxXamunum crocobom 6yneT 3aBHCECTD, npexac BCCIoO, oT HOpM,

coAcpKamuxcsda B IriiaBe 4usB CIICHMUAJIBbHBIX I'IaBax ocobennoi gactu OII3.

B cuny tpebGoBaHumil 4. 2 c¢T. 76 B HEKOTOPHIX ciydyasix OOJbIIYIO CHUIY, YEM
MMEIOT TOJOXKEHUS 3aKoHa, OyAyT HMETh MpaBuja OOBIYaEB WU MPAKTUKH,
CJIOXUBIINECS B OTHOMEHHH CTOpOH. HeoOXxonuMo mMeTh B BHY, YTO, HECMOTPA
Ha JEUCTBUS NPUHIMUIA JUCHO3UTUBHOCTH CTOPOHBI, TEM HE MEHEE, HE MOTLYT
CBOMM COTJANIEeHUEM HCKIIUYUTh ACUCTBUS MNPHUHIUNOB JOOPOCOBECTHOCTU H

pa3yMHOCTH. OJTO CBsf3aHO ¢ TeM, 4YTO B 4.2 ¢T.76 OHH TOJBKO JIUIIb

6 .
O0s13aTeIbCTBEHHO- IPABOBOH 33aK0H, 4. 3, CT. 76
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OyO0nupyrTcs, a X ocHOBHOe MecTo ¢T.6 u 7 OII3 — nmpunaét UM UMNIepaTUBHBIN

XapakTep.

Takxe OCTOpPOXXHO CclleJyeT OTHOCHUThCSI U K TpeOoBaHHIO CcOONIOACHUS
TpeOoBaHUN 00BIYaE€B W NPAKTHUKHU, MOCKOJIBKY 005S3aTE€IbHOCTHh COOJIOMEHUS HX

Tpe60BaHHI>i BBITCKACT U3 NPUHIOHUIIOB pa3yMHOCTI/I8.

Ucxons wu3 cmbicia 4. 3 cr. 76 00s3aHHOCTH JOJKHAa OBITH, HCIHOJHEHa
Kpenutopy aubo nuIy, KOTOpOE€ HMMEET HIpaBO MNPUHATH HcCHOJHEeHHEe. B 31O
ciyuae, UMeeTCsd B BHMJY HE TOJbKO JHLIO, KOTOPOMY Oblja HCIOJHEHA
0053aHHOCTbh, HO M JMLY MCHOJHUBIIEE O00A3aHHOCTH, OJHAKO 3THU JHIA JalEKO

HC BCCraa ABJIAKOTCA KPCAUTOPOM U HOJIZKHUKOM.

8 o
O06s13aTeNBCTBEHHO- IMpaBOBOU 3aKOH, CT. 7



3akJd04YeHHeE

HpI/IHI_II/IH HagiaexXamero MCIIOJHCHUA, HpeHyCMOTpeHHHﬁ CT. 76, yCTaHaBJIHUBACT,

qTO:

“O0g23aTEeIBCTBO CUHTAETCA HagiaexXame HUCIHOIHCHHBIM, €CJIHM OHO HCIIOJIHCHO
nepea ynpaBOMOUYCHHBIM IIPHHUMATb HUCIOJHCHUC JIMOOM CBOCBPCMCHHO, B

HY)XKHOM MECTe U HaJJiexamuM obpa3zom™.

TakuMm o00pa3oM, NPUHOUI HAIJIEKAMET0 HCHOJHEHHS MpeArojaraer, 4dTO
0053aTeJbCTBO JOJKHO OBITh MCHOJHEHO HaJJexalmuMu CcyObeKTamMHu, B
HaJUleXaleM MecTe, B HaJiexalee BpeMs, HaIlexalluM MOpeaMeTOM U
HaJulexXamuM oOpa3oM, MHaYe, AN HaJJIeXKallero HCHOJHEHUs 00s43aTelbCTBa

HEOOXOOUMO:

e CyOBEeKT UCIOTHEHHUS,

e Jlumo NpaBOMOYHOC HAa UCIIOJIHCHHUC

e Jlumo, ucnonHsAwomee 00A3aHHOCTD,

e Jlumo, npyuHUMAKOUIEE UCIIOJTHEHUE,

e CpoK uCHnojJHEHU,

e MecTO HUCIIOJTHCHHUA, KAaYC€CTBO UCIIOJTHCHHUA,

M HpeleeT HCIIOITHCHUA
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