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BBeaeHue

Bo Bcex cnyyasx, Korga OCYLWeCTBNSETCA 3alimTa rpaxkaaHCKMX npasB U
OXPaHSEMbIX 3aKOHOM WHTEepecoB cydamMmu obLien pucavkuum n MUpOBbLIMU
CyobsIMW, peyb uaeT O rpaxagaHckoMm npouecce. [paxgaHCKMA  npoLuecc
perynupyeTca HoOpMaMu rpagaHckoro npoleccyanbHoro npasa. [paxgaHckoe
npoueccyanbHoe npaBoO npeacTaBnseT coborM CaMOCTOATESIbHYK OTpachb
POCCUMACKOro npaBa, LEeSIOCTHYK COBOKYMHOCTb  MPOLECCyalnbHbIX  HOPM,
perynupyromx nopsgok  OCYLLECTBIIEHUS NpaBoOCyaust MO rPaKaaHCKUM,
CEMENHbIM, TPYAOBbIM, XUMULWHbLIM, 3€MEfbHbIM, 3KONOMMYECKUM U UHBIM enam
cyoamum obuien rpucomKLnumM 1 MUPOBLIMU CYyObSAMN.

Tema npegcrtaBneHHon KypcoBon paboTbl, “lMpuMHUMNBLI  rpaXKgaHCKOro
npoueccyanbHoro npaea’, 6binia BbiOpaHa He crnyyYyarMHO, MOCKOSbKY, ABNSeT
cobon (pyHaameHTanbHble OCHOBbI (PYHKLUMOHMPOBAHUS U Pas3BUTUS POCCUNCKOMO
rpaXkgaHcKoro npoleccyarnbHOro npaea, Hactoswas pabota npegcrasnseTt cobon
noapobHoe nx paccMoTpeHNE.

OTUMONorMyeckoe 3HayeHue crioBa npuHUMN OT fiat. principum - Hayano,
OCHOBa, MpoucxoxaeHue, nepBOMNpPUYNHA, YKa3blBAeT Ha €ro UCKNHYUTENbHYIO
ponb. 3HayeHuMe TMPUHLUMMNOB  TPaXOAHCKOro  npoLeccyanbHOro  npasa
00YyCrnoBNeHO TeM, YTO OHW OTPaXaktT CyTb, XapaKTep U OCHOBHblIE YepTbl 3TOM
oTpacnu. B npuHUMnax oTpaxeHbl NONUTUKO-NPaBOBble WAeW, B3rnsaabl
OOLLEeCTBEHHOCTM Ha nMNpaBO KaK couuanbHyld LUEHHOCTb. B Hux B
KOHLUEHTPUPOBAHHOM BUWAE BblpaXeHa BOMNS Hapoda HadenuTb NpaBO TakKUMU
KayecTBamu, KOTopble Hanbosiee NofHO MMenun Bbl BO3MOXHOCTb YOOBMNETBOPSATb
ero mgen wn B3rNagbl B onpefesieHnn OCHOB OpraHu3aumoHHOrO MNOCTPOEHUd
npaBoCyaMs B rpakOaHCKMX [fenax, npoueccyanbHOW OesTenbHOCTU cyaa U
NpaBOBOro MOSIOXXEHUA Y4aCTHUKOB npouecca. CogepxaHue nNpUHUUNOB UMeeT
AEeMOKpaTUYEeCKUN XapakTep U COCTOUT B TOM, YTO 3aKpensyieHHble B HOopMax
npaBa, OHW XapaKTepu3ylT OCYLLUECTBNeHME NpaBoCyausl TOSIbKO CyOOM M Ha
OCHOBax paBeHCTBa rpaxgaH nepes 3akoHOM W CyaOM, €OVHONUYHOCTL U
KONnernanbHOCTb PacCMOTPEHUS FpaXOaHCKMX Oen, He3aBUCMMOCTb Cyden U

nogvynHeHne unx TOJIbKO 3aKOHY, MMacHOCTb, OCylwlecTBJieHne cyaornpoun3soacTtea



Ha rocygapcTBeHHOM s£3blke. Lnpokme n peanbHble npoueccyarnbHble npaBa
YYaCTHUKOB MpoLecca U HagexHble rapaHtum ux peanusauuu, OOCTYMHOCTb U
NPOCTOTY  CydOMPOM3BOACTBA, KOTOpble AalT  BO3MOXHOCTb  KaXgomy
3aMHTepecoBaHHOMY NULYy peanu3oBaTb NpaBo Ha obpalleHne B cya 3a 3auTomn
n Ha cygebHyo 3awmty, npegoctaBneHHoe KoHcTutyumen Poccuinckon
denepaunm.

YuutbiBas [OUCKYCCUOHHBIN XapakTep, paccMaTpuBaemMoro Borpoca o
NpPUHUMNaxX rpagaHCKoro npoueccyanbHOro npasa u KpUTepusax nx pasgeneHus
N TPynnMpoBaHUs, cyMTald HeoOXoAMMbIM 3aMeTUTb, YTO MpPU  BbINOSIHEHUMU
paboTbl B OCHOBY Kraccudukaumm MpUHLMNOB rpax4aHCKoro npoLeccyanibHOro
npaesa rnerna knaccudukaumsa, cocTaBfieHHas OOKTOPOM HPUONYECKUX Hayk,

npodeccopom Bukytom M.J1.



1. MoHATME NPUHLMNOB rpaXKaaHCKOro npoueccyanbHOro npasa

[‘paXkgaHcKkoe npoLleccyanbHoe NnpaBo XapakTepusyeTcs cneundunyeckumm
rpaXxgaHCKMmMn npoueccyasnbHbIMU MPUHLMIAMK, COCTaBnAoWMMM HOPMaTUBHO
YCTaHOBJSIEHHbIE OCHOBOMOSAralwLwmne Havyana perynmposaHna ocoboro obbekTa
— NPaBOOTHOLLEHUN, CKnagblBatoLmxcs B xopae rpaXxgaHCKoro
CyZOnpou3BOACTBA.

[MpUHUKUNBI NPU3HAKOTCA KPUTEPUSIMU OTPacreBOro pasgenieHnsa B Teopuu
npasa ganeko He BCEMU uccnegoBaTensdaMm npaBoBOM CUCTEMBbI. Tak, oTpuuatoT
BNWSHWE TMNPWHLUMMOB Ha oTrpaHundeHne otpacnen O.C. Modde' n M.[A.
LLlapropoackuit®>. Mexay Tem [axe YydyeHble, nonaralolye, YTO NPUHLMMLI
oTpacnu npaBa TOXAECTBEHHbI MNpuHUMNAM MpaBa BooOLWE W MMEKT NUllb
cneundmky NposiBfeHNs npu perynmpoBaHum OTAESbHbIX rpynn
NPaBOOTHOLLEHUN, NPU UCCEAOBAHUMN KOHKPETHbLIX MPUHLKUMNOB Ha3blBalOT Takue
NPUHUMMbI, KOTOPbIE HE MOTYT NPOABMIATLCA BO BCEX OTpACNAX rnpasa. YKkasaHHOW
TOYKM 3peHus npugepxmaetcs B.C. bykuHa, HO OHa e HasblBaeT NnpuHUMnamu
Takne npaBoOBble  MOSIOXEHWUSA, KaK  YCTHOCTb, HeNnocpeaCcTBEHHOCTb,
HenpepbIBHOCTb U Ap.°

[paxgaHckMe npoueccyanbHble MPUHUKMNBLI B HOPUANYECKOW nuTepaType
NPUHATO MOHMMATb B TPEX acrnekrax:

- KaK NPUHUUNbLI OTpacnn rpaxgaHCKoro npoueccyanbHoro npasa (T.e.
OCHOBHble Ha4ana perynumpoBaHus rpaxkgaHCKnx npoueccyanbHbIX OTHOLLEHUI);

- KaK NpUHUUNbI rpaXKg4aHCKOro npouecca — OeATeNlbHOCTM cyaoB obuien
IOPUCOMKLUUM U MUPOBBIX CyAen Mo PaCCMOTPEHUIO N paspeLLeHnNo rpaXkaaHCKnX
aen,

- KaK OUPEKTUBLI, adpecOBaHHble HE TONbKO MPaBOMNPUMEHUTENIO, HO U
3aKoHoJaTenNo.

B nobom noHMmaHuu npuHUMNibl NpUAarnT €OUHCTBO MpPaBOBOMY pery-

JINPOBAHUIO 0bLlEeCTBEHHbIX OTHOLUEHUN, 3aKpennaa BCe KOMIMOHEHTbI

" odbdpe O.C., LWapropoackuint MA. Bonpockl Teopum npaea. M., 1961. C. 353
2 Wapropoackui M. MNMpeameT n cuctema yronosHoro npasa // Clull. 1941. Ne 4. C. 38—51
% BykuHa B.C. MpUHLMMbLI COBETCKOTO rPaXaaHCKoro NpoLecCyanbHOro npaBa (TeopeThyeckne BonpoChl MOHSTUS 1

cuctembl): ABToped. aucc. kaHa. opua. Hayk. J1., 1975 C 8-9,11.
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IOPUONYECKON CUCTEMbI M CaMOCTOSTENbHO BO3OENCTBYSI Ha OOLLECTBEHHbIE
OoTHoweHusa. [puvHUMNBI  NO3BONSAKT  OpraHM3oBaTb MNPaBOBYHD  CUCTEMY,
onpedenuTb nNpupody npaBa, OCHOBY €ro pasButMss U (YHKLUMOHMPOBAHUA.
OueBugHO, B cuny o0coboM 3HAYUMOCTM W BNUSIHUS Ha MNPaBOBYH [OEWN-
CTBUTENBbHOCTbL MPUHUMNBLI  NpaBa saBRAATCA Haubonee paspaboTaHHbIMU
NpaBoBbIMN OBBbEKTAMN N B TO K€ BPEMS BbI3bIBAOLIMMN MNOCTOAHHbIE CMOPbI U
NPOTUBOPEUNBBIE CYXOEHWS.

[MpuHUMNbl 00Opa3syoT OCHOBY, OTpacneBOM KapKac rpa)xaoaHcKkoro npo-
LeccyanbHOro npaea, OTpaXkalT €ro CYLWHOCTb, KM4YEBbIE Hadana u uaewu,
3aKOHOMEPHOCTM CTPOEHUA U pa3BuTUsS. byayyn HOpMaTUBHO 3aKpenneHHbIMMU,

NPUHLUMNbI ONpeaensitoT CYLHOCTb U coaepXaHne NpaBOOTHOLLEHWIA.



2. CncrtemMa NnpyMHLMNOB rpaXxaaHCcKoro npoueccyanbHOro npasa

Knaccudpukaumio NpuHUMNOB  rpaXK4aHCKoOro npoleccyanbHoro npasa
NPOBOAAT MO Pa3NUYHbIM OCHOBaHUSAM.

1. B 3aBMCMMOCTH OT NCTOYHMKA 3aKpenneHus pasnuyaroT:

- npuHUMnbl, 3akpennieHHble B KoHcTutyuun PO (Hanpumep, npuHUMN
HECMEHAeMOCTU cyaen, NPUHLMMN HEMPUKOCHOBEHHOCTU cyaen);

- NPUHLMNbI, 3aKpenneHHble B KOHCTUTyuun P® n pasButble B oTpacresomM
3aKkoHogaTenbcTBe (MPUHLUMM  OCYLLECTBNEHNA MpaBOCYAUA TOMbKO CyaoM,
NPUHUMN HE3aBMCUMOCTU cyaen N NOOYNHEHUS UX TOSTbKO 3aKOHY)

- NPUHUMNBI, 3aKkpenneHHble B MK (B YacTHOCTW, NpUHLMN HENPEPBIBHOCTU
cyaebHoro pasbupaTtenbcTea);

- MpUHUMMbI,  codepXaHue  KOTOpbIX  BbIBOAUTCA U3  CMbIcna
npoueccyanbHOro  3akoHogaTernbCTBa,  COBOKYMHOCTM  HOPM  (MpuUHUMN
ANCMO3UTMBHOCTMW).

2. B 3aBMCUMOCTHM OT cpepbl AENCTBUSA BbILENAIOT:

- obwme npuHUMNbI, OEeWCTBYKOLWME BHE 3aBMCUMOCTM OT KaTeropuu
OOLLEeCTBEHHOrO  OTHOLUEHWS, MOABEPrHYTOr0 NPaBOBOW  perfameHTaumm
(Hanpumep, NPUHUMMN 3aKOHHOCTN);

- MexoTpacnesble, OeNCTBME KOTOPbIX MPOSABISAETCA B HECKOSbKUX OT-
pacnsax pPoCCUUCKOro npasa (B 4aCTHOCTW, rnacHocTb cyaebHoro pasbupa-
TenbCcTBa);

- OTpacrneBble, [OEUCTBYIOLUME  UCKMYUTENBbHO B  FpaKaaHCKOW
npoLeccyansHoun cgepe.

- NPUHUMNBLI OTAENbHbIX MPaBOBbIX WHCTUTYTOB (B Teopuu npoLeccy-
anbHOro npaea BbIAENAT HeNpepbiBHOCTb, HENoCcpenCTBEHHOCTb, MPUHLMMbI
cyoebHoro gokasbiBaHUA U T.4.).

B nutepatype MOXHO BCTpPETUTb W WHbIE MOAENUN Kraccudukauum
NPUHLUMNOB, MeXOy TeM, BCe OHW, KaKk M mopenu nwbon [pyron CUCTEMBI,
Nnpu3BaHbl yKasaTb Ha criegylouime obCcToAaTenbCTBa:

1) cBAI3b KOHKPETHOro NpUHUMNA NpaBa C MHbIMU NPUHLMNAMU;

2) Hann4mne cneunUYecKUx NPUHLUNOB,



3) cyuwiectBoBaHne B CcUCTemMe obLmx npmnHUMNOB, nNo3Bolidwee CHUTaTb

nccnegyemyo Moaernb NoacMcTeMON cuctem 6onee BbICOKOrO YPOBHS.



3. MpnHUMN 3aKOHHOCTH

Hactoswmn npuvHUMN BblgeneH aBTOPOM B OTAENbHYK  KaTeropuio,
NMOCKOSbKY MPUHLMM 3aKOHHOCTU SIBASETCS KOHCTUTYLMOHHbLIM, OOLLMM NPUHLMNOM
BCeX OoTpacrneun poCCUNUCKOro npasa, HeE3aBMCUMO OT UX KOHKPETHOM POJSIN U MeCTe
B npasoBon cucreme. CornacHo cT. 15 KoHctutyumm P® Bce opraHbl
rocygapCTBEeHHOW BracTWh, opraHbl MECTHOro camoynpaBfieHUs, OOSMKHOCTHbIE
nuua, rpaxagaHe n nx obbeguHeHus obssaHbl cobniopatb KoHcTutyumio PP u
3aKOHbI, a Takke 0bLLenpu3HaHHbIe NPUHLKUMLI, HOPMbl MEXOYHAPOAHOro npasa u
MexayHapogHble gorosopbl Poccuiickon denepaumm. 3akOHHOCTb npeacraBnseT
cobon Takoe Ob6LLECTBEHHOE MOSIOXEHME, MPU KOTOPOM 3aKOH He MOXET ObITb
nonpaH, OH MNOANEXUT TOYHOMY M HEYKITOHHOMY MWCMOSIHEHUIO BCEMWU 4YrieHamu
obuwectBa, a 3a HapyweHue ero TpeboBaHMM HeOTBpPaATMMO CreayrT Mepbl
rocyapCTBEHHOrO MPUHYXOEHUS.

CogepxaHne 3aKOHHOCTM B rpaxgaHCKOM Mpouecce XapakTepusyeTcd
cnegyrLwMMm YyepTamu:

- CUCTeMa rpaXkgaHCKoOro 3akoHogaTenbCcTBa AOMKHA OblTb CTPOMHOW;

- cuctemMa rpax[aHCKoro 3akoHofaTenbCTBa He [OOofbKHa UMMeTb
NPOTUBOPEYNI, B CryyYae e UX BO3HUKHOBEHUA, NPUOPUTET OOSHKEH OTAaBaTbCS
HOpMaM MeXOyHapoOHOro LOorosBopa Haj POCCUUCKMMU HopMamu, KOHCTUTYyLUU
Poccun Hag ppyrumu npasoBbiMu akTtamu, [TIK Hag vHbIMKM akTamu B chepe
rpaXxgaHCKux npoLeccyarnbHbIX MPaBOOTHOLLEHUN.

- Cyd B CBOeN geaTenbHOCTM 0643aH pyKOBOACTBOBATbCS 3akoOHaMmu, T.e.
NnpaBuSiIbHO NPUMEHATL HOPMbI BCEX OTpacrien POCCUNCKOro rnpasa;

- rpaxgaHckoro cygonpousBoacTtBa 06s3aHbl MNOAYMHATLCS 3aKOHY U
corrnacoBbiBaTb CBOWM [OEUCTBMSA C [OEUCTBYIOLWMM 3aKOHOOATESNIbCTBOM MO[,
CTpaxoM MNPUMEHEHNA K HUMM WTpadHbIX WU WHbIX Mep OTBETCTBEHHOCTW,
cogepXaLmxcs B CaHKLMAX HOPM rpaxgaHCKoro rnpoueccyarnbHOro npasa;

- NPUMEHEHNEe OTBETCTBEHHOCTU 3a MpaBOHapylweHus B cdepe rpakaax-
CKOro Cyjonpon3BoACTBa HEOTBPATUMO;

- MPUMEHEHNEe aHarnoruuM rnpasa BO3MOXHO NUWb MNpPU OTCYTCTBUM HOPMbI

npoLeccyanbHOro npasa, perynupytowen BO3HUKLLME B XO4e Cy4ONnpou3BoACTBa



NnpaBoOOTHOLWLEHUNA, WU NoAdpa3dyMeBaeT aencrtene cyda ucxoad wm3 npuHUMNOB

ocyLlecTBneHus npasocyama B Poccuinckon ®epepaunn.
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4. OpraHn3aumMoHHO-(PYHKLUOHAaNbHbIE NPUHLMUIMbI FPaXA4aHCKOro
npouecca
4.1 MpuHUMN oCcyLeCTBEeHUA NpPaBoOCyAUA TONbKO CyJ0OM

OcyLlecTBneHne npaBocyans Tonbko cyaoM. lNpaBocyame no rpaxgaHckum
AenamMm  OCyullecTBnseTcs TOMbKO CydOM MO npasunaMm, YCTAHOBSIEHHLIM
rpakgaHCKMM npoueccyarnbHbIM 3aKOHO4ATENTbCTBOM.

MpunHumMn 3akpenneH B cT. 118 KoHcTuTtyumnn Poccunckon depepaumm u CT. 5
MIK. CornacHo KoHCTUTYuuM cya SBRSETCA  €OUMHCTBEHHbIM  OpraHom,
YNONMHOMOYEHHLIM  OCYLLECTBMAATbL  NpaBoCyaAMe Kak  ocolyt  (pyHKUMIO
rocyaapCTBeHHOM BnacTu. Llenblo ocyliecTesneHnsa npaBocyans ABnaetcs sawmra
KOHCTUTYLMOHHOrO cTposi Poccuinckon degepaunun, npas 1 ceodbo rpaxkaaH, npas
N 3aKOHHbIX MHTEPECOB NPeAnpPUATUI, yYpEeXOEeHNA U OpraHN3aLni.

[MpaBocyane BnpaBe OCYLLUECTBNATb TOMbKO yKasdaHHble B KOHCTUTYUUM U B
degepanbHOM  KOHCTUTYLMOHHOM 3aKOHe cydebHble opraHbl, YTO AOSMKHO
MCKINIOYNTL  BO3MOXHOCTb  MPUCBOEHUA  OYHKUMM  MpaBoOCyaAus  MHbIMU
rocygapcTBeHHbIMMU opraHamu n obLLecTBEHHbIMM obpasoBaHusMMN.
OTnuunTenbHbIM  NPU3HAKOM  MpaBoOCyaAus SABNSIETCA TO, YTO 93TOT  BUA
rocydapCTBEHHOM OEATENbHOCTU OO0MKEeH OCYLWEeCTBNATbCA C cobnogeHnem
ocoboro nopsiaka, KoTopbi Takke onpegeneH KoHCTUTyumMen u OeTtanbHo
pernameHTMpoBaH npoueccyarnbHbIM 3aKoHo4aTesIbCTBOM. Apyrve
rocydapCTBEHHbIE OpraHbl U 00LlecTBEHHblE 0Opa3oBaHUA HE AOSMKHbI HapyLlaTb
CyneOHyl0 KOMMETEHUMUIO N MNbITaTbCA paspellaTtb Aeria, OTHECEHHbIE 3aKOHOM K
NCKNIOYNTENBbHOMY BefeHuio cyda. PaspelleHve npaBoOBbIX BOMPOCOB MHbIMU
opraHaMmuM B pamMKax WX KOMMEeTeHuun (TpeTencknmnm cygamu, KOMUCCUSIMU MO

TpyaooBbIM Cropam un T.I'I.) npaBocyanemM He ABITAETCA.

4.2 MpuHUMN He3aBUCUMOCTU cyaen
Cratba 120 KoHcTtutyuum Poccuiickon degepaumm ycTaHaBnNMBAET, 4TO
CyAbW He3aBUCUMbl M NOOYUHAKTCA Tonbko KoHcTutyumm wn degepanbHomy
3aKOHy. [JaHHbIN NpPUHUMN MOXHO pa3fenuTb Ha gBa COCTaBndawoWMX npasuna:

Cyabn NOAYNHAKOTCA KOHCTI/ITyLI,MI/I 7 (be,u,epaanomy 3aKOHY, a B CJly4dae, ecClin
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HOPMaTMBHbLIN aKT MNPOTMBOPEYMT WM, Cyd BMNpaBe He MPUMEeHsTb ero’.
MogumMHeHne cygen TOYHbIM YKasaHWaM MaTtepuanbHOro M npoleccyasibHOro
3aKOHa O3Ha4yaeT X HE3AaBMCUMOCTb OT AOSMKHOCTHbLIX NUL, PasfinyHbIX OPraHoB U
NX aKTOB, @ TaKXKe UHbIX BIUSHUNA.

HesaBucmmocTb cyaen obecnevmBaeTcs U gpyrummn rapaHtusmu. Hambonee
BaXHble M3 HUX 3akpenneHbl B KOHCTUTYUUU: HECMEHSIEMOCTb Cyaen, OCOobbIN
NopsALOK  NpPeKpalleHns WM NpUoCTaHOBAEHUS  nonHomoumn (1. 121),
HEeNPMUKOCHOBEHHOCTb n BO3MOXHOCTb NpUBMEYeHns K  YroroBHOMW
OTBETCTBEHHOCTM TOSIbKO B Nopsigke, onpeaenseMomMm degeparnbHbiM 3aKOHOM (CT.
122).

Cuctema rapaHTUin He3aBUCMMOCTU Cyden ycTaHoBreHa 3akOHOM O cTaTtyce
cynei® (cT. 9). HeszaBucumMocTb cyapu obecneunBaeTcs 3anpetom Ybero 6bl TO HU
ObiNo BMewaTenbCTBa B AEATENbHOCTb MO OCYLUECTBIEHUIO NpaBOCyauS.
YcTaHOBMEHa YronoBHasi OTBETCTBEHHOCTb 3a BMELLATENbCTBO B paspelueHune
cynebHbIx gen (cT. 1761), 3a yrpo3y no OTHOLUEHUKO K Cydbe, NMPUCSKHOMY WUIn
HapogHoMy 3acepatento (cT. 1762), a Takke ockopbrneHue cyabWu, NPUCSXKHOIO
N HapoaHoro 3acenatens (ct. 1763).

Cyobsi MMeeT npaBO Ha OTCTaBKy - MOYETHbIA YXO4 C AOSMKHOCTM No
coBCTBEHHOMY XenaHuto. [lpy 3TOM 3a HMM COXPaAHAKTCSA 3BaHWE CyObM,
rapaHTMn NUYHON HEMNPUKOCHOBEHHOCTU W NPUHAANEXHOCTb K CyO4eMCKOMY
coobuwlectsy. HesaBucumocTb cyabu obecneymBaeTcss CUCTEMOM OpraHoB
cygenckoro cooOulectBa, KOTOpble crneumanbHO Cco3daHbl Afd  BblpaKeHud
MHTEpPeCcOoB cyaen. OTU opraHbl paccMaTpuBaloT akTyasnbHble Npobnembl paboThbl
CydoB, UX KaapoBOro, opraHmsauuoHHOro obecnevyeHus, a Takke MNpaBOBOro u

coumnaribHOro rnosnoXXeHund cyp,e|7|.

4.3 NMpuHUMN paBeHCTBa rpaxaaH rnepeg 3aKkOHOM U CyA0M
B rpaxgaHckoMm cynonpousBoACcTBE — [MPOSABEHME KOHCTUTYLMOHHOIO

npuHUMNa paBeHCTBa rpaxpgaH nepen 3akKoOHOM He3aBMCUMMO OT MoJia, pachl,

! MocraHosnenune MneHyma BepxosHoro Cyaa PP «O HeKoTOpbIX BOMPOCAx NpUMeHeHUst cyaamm KOHCTUTYLmu
Poccwuiickon ®enepaumm npu ocyllecTeneHmmn npasocyausa»ot 31 oktabps 1995 r Ne 8. // BronneteHb BepxoBHoro
Cyna P® 1996. Ne 1. C. 3.

depnepanbHbin 3akoH «O BHECEHUWN M3MEHeHUn 1 gononHeHuh B 3akoH Poccuiickon ®epepaummn «O craTyce
cyaen B Poccuiickon ®epepauuny»« ot 19 masa 1995 . // C3 P®. 1995. Ne 26. CT. 2399.
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HaLUMOHaNbHOCTU, A3blka, MPOUCXOXAEHUS, UMYLLECTBEHHOIO U AOSMKHOCTHOrO
NOSIOXKEHUSA, MeCTa KUTeNbCTBa, OTHOWEHUA K penurun, yobexaeHus,
NPUHAANEXHOCTU K  OBOWECTBEHHbIM 00beOMHEHUAM, a Takke Apyrnx
obCcToATENLCTB.

Poccuinckoe rocygapcteo B cuny cT. 19 KoHctutyumn PO B3ano Ha cebs
0643aHHOCTb rapaHTUpoBaTb PaBEHCTBO npaB M cBobon rpaxgaHuHa. MNMpuHumn
paBeHCTBa O3HayaeT npefocTaBfeHne YydacTHMKaM rpaxgaHckoro rnpouecca
paBHbIX BO3MOXHOCTEM MO 3aliuTe CBOUX MNpaB W UWHTEPECOB B cdepe
OCYLLECTBIEHMS npaBocyausi No rpaxgaHckum genam. Tak, Bce nuua,
yyacTeywuMe B gene, MOryT 3asiBfNaTb OTBOAbI Cyabe, MPOKYpPOpY, CeKkpeTapto
cyoebHoro 3acegaHusd, aKCnepTy, NEepeBOgYMKY U CAEeuManucTy Ha OAMHAaKOBbIX
YCNOBUAX U MO OAMHAKOBbLIM OCHOBaHMUSM, MOPSLOK pas3pelleHusi OTBOL4OB He
3aBMCUT OT TOro, KTo 3asisun oteog. Ob6xxanoBaHue cyaeOHbIX MOCTaHOBEHUN
Takke npoucxoguT no oauHakoBbiM npaBunam. Ctatba 398 ITIK yctaHaBnuBeaer,
YTO MHOCTPaHHbIE NnLUA NOSb3YHTCA NpoueccyarnbHbIMUM NpaBamMu U BbIMOSTHAOT
npoueccyanbHble 0053aHHOCTU HapaBHE C POCCUNCKAMM rpaxgaHamum U

opraHn3aundamun.

4.4 MpunHUMN rocyaapCTBEHHOro A3blKa

B cuny ct. 71, 118 KoHcTutyuumn PO cyabl obuien 1opucamkumm SBnsoTCs
denepanbHbIMU cygamu, NO3TOMY CyaOMNPOM3BOACTBO B HUX OOMKHO BECTUCH Ha
rocyaapCTBEHHOM A3bIKE.

CyaonponsBoACcTBO MO rpaXxgaHCKUM Aenam BefdeTCa Ha PYCCKOM A3blKe -
rocygapctBeHHoOM f3blke Poccuickon depepaumm nnv Ha rocygapCTBEHHOM
A3blKe pecnybnukun, Bxoasdilen B coctaB Poccuickon degepauunmn, Ha Tepputopun
KOTOPOW HaxoamUTCA COOTBETCTBYHOLMI cyd. B BOeHHbIX cydax cyaonpon3BoacTBO
BeEeTCHA Ha PYCCKOM A3bIKE.

YyacTtBywwmM B Aefie nvuam, He Bnagerwmm 43bIKOM, Ha KOTOPOM
BeJeTCsa  Cydonpou3BOACTBO, pasbscHAeTca W obecneumBaeTcsa  npaBo

3HAaKOMUTbCA CO BCEMWU MaTepuaniamMmn gena, aaBatb 06bACHEHNS U NMOKa3aHus,
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BbICTyNnaTb B Cyde W 3asBnsATb Xo4aTanCTBa, MNPUHOCUTL Xanobbl Ha POAHOM
A3blke U1 Ha NMbom cBo60AHO BbIGPaHHOM s13blKe OOLLEHUS.

HapyLeHne yCTaHOBMNEHHbIX 3aKOHOM MpOLECCyanbHbIX rapaHTuUi 3allnTbl
npaB nuu, He Bnagewwmx 43blKOM cygonpou3soactea, — 6HesycnoBHoe

OCHOBaHMe K OTMeHe cy,qe6Horo peweHns.

4.5 MpunHUMN rnacHoCcTU

B rpaxgaHckom npouecce pacCMOTPEHME U paspeLleHne gen npoucxoanT B
OTKpbITOM 3acefgaHun cyga (ct. 123 KoHctutyumm PO un ct. 9 ©K3 «O cynebHon
cucteme Poccunckon depepauum»). OTKpbIToe pasdbupaTenbCTBO OKasbiBaeT
NnonoXmnTtenbHoe BO3O4ENCTBME Ha Cyden, Yy4yacTBYWWMX B gene  ux
npeacTaBuUTeNEN C TOYKU 3peHUst NyBINYHOro KOHTPONS 3a UX AeATENbHOCTLIO U
BNUSET Ha COONIAEHME MMM HOPM FpaXk4aHCKOro npoueccyanbHOro npaea. 9T1oT
NpUHUMN SBMASEeTCA OAHOM U3 NPeanocbifiok BblHECEHUA OOOCHOBaHHbLIX U
3aKOHHbIX CyaeOHbIX MNOCTaAHOBMEHUW W MOCrenywen OLEHKM CO CTOPOHbI
obuwectBa paboTbl cygoB 1 PYHKLNOHMPOBAHUS CUCTEMbI OPraHOB NpPaBOCyaUsI.

[MpuHUMN rnacHocTn cyaebHoro pasbupaTenbCTBa TECHO B3aMMOCBSA3aH C
ApPYrMMu NpuHUunamMm, B YaCTHOCTW C NPUHLUMUMOM YCTHOCTMW.

[Mog nNpUMHUMNOM rNacHOCTUM MNOHMMaeTcs CBOOOAHLIM AOOCTyn B 3an
cynebHbIx 3acefaHnin BCeX rpaXKkaaH, XenarLwmnx nocnyLwarb NpoLece, a Takke nx
NpaBO Ha NMUCbMEHHbIE 3aMETKN O rnpoLecce U pukcaumio BCEro NpomcxoasaLlero
B 3ane cynebHoro 3acegaHusi ¢ 3aHUMaeMOro MecTa.

B 3aBucMmocTM OT nuy, KOTOpble MOryT OblTb O3HAKOMIEHbl C
AesTeNbHOCTbIO Cyda, pasnuyaroT rMnacHOCTb Ans CTOPOH M AOpPYrnx nuu,
y4yacTBYOLWMX B Aene, — [MNacHOCTb B Y3KOM CMbICfe CrioBa W rnacHoCTb And
Hapoga, nnun nyennyHocTb.

[MyGnuyHOCTb 3akniyaeTcss B MNpaBe NPUCYTCTBMS B 3ane cyaebHoro
3acefaHnsa NMOCTOPOHHMX NuL, T.e. NyONuKK, BKIOYasa npeacraButenen cpencrs
MacCoOBOW WHopMaLMn, KOTOpble MOryT rnomeliatb OObEKTUBHbIE OTYETbI O

Cy,D,e6HOM pa36MpaTeanTBe, He npejgpellad BbiIBOOOB Cyda B peLUEeHNN.
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Cpeactea MaccoBou MHopmauum He BhpaBe oOKasblBaTb kKakoe-nnbo
BO3eNCTBME Ha Cyden, UX HE3aBUCUMOCTb.

3 npuHUMNa rnacHoOCTM gonyckawTca  MCKoveHusi.  CyllecTByoT
OrpaHUYeHust rnacHOCTU rpaxgaHCKOro npouecca AByx BMAoB: 1) orpaHuyeHus,
npeayCcMoOTPEHHbIE 3aKOHOM M He JonycKakwwme YCMOTPEHUS Cyden unn apyrux
nuy, yyYacTBylOLWMX B Aerne, no BOMPOCY MNpPOBeOeHUsa 3akpbiToro cyaebHoro
3aceflaHus; 2) oOrpaHuMyYeHunda, npeaycMOTpeHHble B 3aKOHe, Jonyckawume
BO3MOXXHOCTb MNPOBEAEHUsI 3aKpbITOro cyaebHoro 3acegaHvsa No xodaTancTBy
nuy, yd4acTeyloWmMX B gerne, npegcrasurenen nnbo no nHmyuatmee cyga (4. 2 Cr.
10 ITIK PO®).

[MpumepomM nepBoOro Buaa WUCKITHOYEHUS M3 NPUHLMNA MacHOCTU SBMSAKTCS
npoussoAcTBa No geniam o6 ycblHOBMeHUM pebeHka. B cootBeTcTBUMM cO cT. 139
CK P® u ct. 273 ITIK P® B uenax obecnedeHnsi oOXpaHAEeMON 3aKOHOM TalHbI
yCblHOBNEHMA gena o0 ycblHOBMEHUN pebeHka noanexaTr pacCMOTPEHUIO W
paspeLLeHnio B 3aKpbITOM cyaebHOM 3aceaHnn, BKITOYAA OrfalleHne peLLeHuns.

MoXHO npmBecTn OCTAaTOYHO MHOrO NPUMEpPOB BTOPOro BMAa orpaHU4yeHum
rMacHOCTK, Koraa MCKMIYEeHNa U3 NpuHUKMna rrnacHoCTU LONyCKakTCHA, O4HAKO He
nMmeroT 06e3yCcnoBHOro xapaktepa Wu TpebylT B KaXOOM KOHKPETHOM adene
obcyxaeHus cyaa u MOTMBMPOBKN NPOBEAEHMS 3aKpbITOro cyaebHoro 3acegaHus.

Hanpumep, kaxaobil rpaxgaHnH Poccun mnMeeT npaBo Ha  Henpu-
KOCHOBEHHOCTb YaCTHOW >KM3HW, JIMYHYIO WU CEMEWHYID TauHy, Ha TaWHy
nepennckn, TenedOoHHbIX NeperoBopoB n T.4. B Luenax oxpaHbl TarHbl NEPennUCKu
N TenerpagHbIX COOBLIEHM §KNYHasi nepenucka W Nn4dHble TenerpadHble
coobueHna moryT 6biTb ornalleHbl B OTKPbITOM cyaebHOM 3acegaHum TOMbKO C
cornacus  nuy, Mexgy KoTopbiMuM npoucxoamsi obmeH wHdopmauven. B
NPOTMBHOM Crfy4yae Takas nepenucka u TenerpadHble coobLLEeHns ornawarTcsa B
3aKpbiTOM cyaebHOM 3acegaHun.

3aKoH [onyckaeT WCKNYeHMe Wu3 MpUHUMNA [NacHOCTU B MHTepecax
COXpaHEHUs1 pasnu4yHoOro poga TauHbl. PaccmoTpeHne pgena B 3aKPbITOM
3acefaHnn gonyckaeTcs B cryydadax, npefycMOTpeHHbIX defeparnbHbIM 3aKOHOM

O rocygapCTBEHHOM TawHe, a Takke MNpu yOOBrEeTBOPEHMW CyoOM XoLaTaucTea
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yyacTBylOWEro B Aerne nvua, ccblnarwerocs Ha HeobXxoguMMOCTb COXpaHEeHUs
KOMMEpPYECKOW U MHOW TaWHbl, U B [ApPYrux cnyvyaax, npeayCMOTPEHHbIX
deaepanbHbIM 3aKOHOM.

[MognexaTt pacCMOTPEHUIO B 3aKpbITOM CyAebHOM 3acefaHun rpaxgaHckue
aena, ecnu OTKpbIToe pa3bupatenscTBo Aena OyaeT NpoTMBOPEYUTbL MHTEpecam
OXpaHbl rOCygapCTBEHHOW TaWHbl M MOXET HaHecTn yuwepb ©6e3onacHocTH
Poccuinckon ®epepaumm (4. 1 cr1. 2 3akoHa Poccuinckon depepaumm «O
rocygapcTtBeHHoun TanHe» oT 21 uonsa 1993 r.).

Ncxoos v3 TOro, 4to oOLWenpu3HaHHble MNPUHLUNBLI U HOPMbl  MEX-
AyHapoA4HOro npaBa WM MeXayHapogHble porosopbl Poccuinckon ®epnepauumm
SABMNAKTCHA COCTAaBHOW 4YacTbio ee NpaBOBOW CUCTEMbI, Cy[ BrpaBe pacCMOTpPEeTb
Aeno B 3akpblTOM cyaebHoM 3acegaHMm Ha ocHoBanHum n. 1 ct. 14
MexayHapoa4HOro nakra O rpaXaaHCKMX M MOoNMTUYEeCKux npasax, n. 1 cT. 6
EBponenckon KOHBEHUMM O 3awuTe MpaB YerioBeKa W OCHOBHLIX CBOOOA,
KOTOPbLIMW NpesyCMOTPEHO, YTO Npecca 1 nybriMka MoryT He JornycKkaTbCsa Ha Bce
cynebHoe pasbupatenscTtBO WM €ro YacTb MO CcoobpaxeHnam Mopanu,
oOLLlecTBEHHOro nopsiaka, a Takke Korga Toro TpedylwT UMHTepechl
HEeCOBEPLUEHHONETHUX AeTEN UNn ANs 3awmTbl YaCTHOW XXN3HM CTOPOH U B TOWM
Mepe, B KakoW 9TO, MO MHEHUO cyaa, CTporo Heobxoaumo B uMHTepecax
npaBocyausi.

O pasbupaTtenbCcTBe gena B 3aKpbITOM 3acedaHuuM cyn BbIHOCUT  MO-
TMBMpoBaHHOe onpeaeneHne. OHO He nognexut obxanosaHuo. [locne
ornawleHusl onpegeneHnss Bce MpUCyTCTByOWME B 3ane cyaebHoro 3acepaHus
rpaxgaHe, KpoMe nuu, y4acTByoWKMX B Aene, 06a3aHbl MNOKMHYTb €ro.

B nHTepecax cobniogeHust 3aKOHHOCTU B cCriyvyae npoBefeHUsA 3aKpbITOro
3acedaHus cyda YCTAHOBMEHO, 4TO pas3bupaTtenbCTBO Aefl B 3aKPbITOM

3acegaHun BefeTcs ¢ cobnogeHnem obLmx npaBun Cyaonpon3BoacTBa.
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5. PyHKUMOHaNbHbIe NPUHLUUNBLI FPaXXAaHCKOro npouecca
5.1 MpHUMN ANCNO3NTUBHOCTU

MpussaH obecneymMBaTb B MeEPBYD o4Yepedb CTOPOHAM rPaXXOAaHCKOro
npouecca onpegeneHHylw cBobody pacrnopsXeHuss CBOUMW npaBaMn B
COOTBETCTBMM C LUEeNaMnm U 3ajadamMu  rpaxkgaHCKoro Cyaonpou3BoacTBa
OnpepeneHve OUCNO3UTUMBHOCTU Kak cBOBOAbI pacnopsikKeHUs npaBaMm MOXKHO
HanTM y OOnbLIMHCTBA wuccregosaTtenen [AaHHOro npuHuMna, € TOW JULWb
pasHULEn, YTO OAHWM noniaraloT CBOOOAY pacnopsikeHus npoueccyarnbHbIMK, a
apyrme  —  martepuanbHbiMM  nNpaBaMu.  [MCNO3WMTMBHOCTL  MNpegnonaraeT
BO3MOXHOCTb MO YCMOTPEHWIO CTOPOH B TPaKa4aHCKOM Mpouecce coBepluatb
onpeaeneHHble NpefycMOTPeHHble 3aKOHOM AencTBUS NMBO OTKasaTbCHA OT UX
CcOBepLUEHMS.

OcHOBOM  OUCMNO3UTMBHOCTM B TPaXXOaHCKOM npoLeccyasibHOM npaBse
BbICTyNnaeT [OUCNO3UTUBHOCTb rPaXxOaHCKUX U WHbIX MaTepuasrbHbIX MpaBo-
OTHOLLEHUN, XapaKTepu3YyHLLUNXCA PUANYECKMM pPaBEeHCTBOM CTOPOH. OpgHako
OCMOPUMO MOSMOXEHUE, YTO BNUSAHME MaTepuanbHOro rnpaea Ha rnpoueccyansHoe
COCTOMT B TOM, 4YTO MaTepuarnbHble MNPaBOOTHOLWEHUS  opMUpYyLOT
npoveccyarnbHble. bes CoMHeHus, npeaMeT 3aLlnTbl BANAET Ha NOPSALOK 3aLmThl,
HO nocnegHUn opmMupyeTca Mo BO3OENCTBMEM MHOXeCTBa (akTopoB, U
OXpaHsiemoe MaTepuaribHOe MpPaBOOTHOLLUEHWE SABMSETCS NUWb OAHUM U3 TaKuX
gaktopoB. Pag npaBoBedoB  cnpaBedsiMBO  CpaBHMBAKT  MaTepuarnbHoe
NPaBOOTHOLWEHNE C npeaMeToOM 3awWuTbl, a npoueccyanbHoe npaBo — CO
CpeAcTBOM LOCTUXEHUS uenu 3awuTbl. B aTom cMmbicne npoueccyanbHoe npaso
BTOPUYHO, OHO He MOXeT [Jaxe TeopeTudeckum cyuiectsoBaTb 6e3
MaTepuanbHoro.

Cnenyet YTOYHUTb, YTO [OMCMNO3UTUBHOCTb KakK KaTeropusa OOJShKHa npu-
MEHATbLCS NULWb B OTHOLUIEHMM YaCTHbIX CYOBLEKTOB, a He K rocygapcTtBy U ero
opraHam, Yy KOTOpbIX rMpoueccyarnbHble MnpaBa 3a4acTyld BbITEKaT U3
COBCTBEHHbIX 06A3aHHOCTEN, YTO MPUBOOMUT K UCMOSIb30BAHUIO KaTEropun NUHOro
nnaHa —  «MOSIHOMOYMSA»,  «KOMMETEHUMS»,  «OpUCOUKUMA» U T.N.

MpoueccyanbHoe NpaBo NpeaocTaBnsieTcs rocy4apcTBy M ero opraHam B Lensix
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peanu3aumm obda3aHHOCTEM MO 3awnTe CYObEeKTUBHbLIX MNpaB WM  3aKOHHbIX
MHTEPECOB NogaaHHbIX.

B cooTBeTCcTBUM C NPUHUMNOM OUCNO3UTUBHOCTU BO3DYXOEHME T[pax-
AAaHCKOro Ccyaornpous3BoACTBa onpeaenseTcs, rnaBHbiIM oOpa3om, Bonen 3a-
MHTEPECOBaHHbIX B 3alLUnTEe COBCTBEHHbLIX NpaB, cBOOGOA M 3aKOHHbLIX UHTEPECOB
nmy, (ct. 3, 4 TITIK). Uctey MoxeT oTKasaTbCA OT MCKa, M 3TO NpuBedeT K
npekpawieHnio npoussoactea no pgeny. OTBeTYMK BMNpaBe Mpu3HaTb WUCK, W
peweHne BbyaeT BblIHECEHO B Monb3y uctua. cteu n oTBETUMK BrpaBe B Xoa4e
Cy[onNpou3BOACTBA 3aKMNYMTb MWUPOBOE COrfalleHne, KOTOpoe [Mocre €ero
NPUHATUS CyQOM Takke BefeT K MpekpaweHuio rpaxgaHckoro npouecca. Bce
AVUCNO3NTUBHbIE OENCTBUS Nepeq UX YTBEPXOEHMEM MPOBEPAITCA CyaOM C
no3numm OByx KputepueB: 1) OHM He OOSMKHbI MPOTUBOPEYUTb 3aKOHY U 2) He
AOMMKHbl HapywaTb npaBa W WHTEpecbl Apyrnx nuy (MHTepecbl caMux nu,
coBepLUalLWmMX ANCNO3UTUBHbIE OENCTBUS, MPU 3TOM HE YYMUTbIBAKOTCS).

K OMCno3nTMBHBIM MNpaBaM OTHOCAT TakKkKe MNpaBO MUCTUA Ha M3MEHEeHue
OCHOBaHUSA UNU npegmeTa Ucka, yBerimvyeHne U yMeHblleHne pasmMepa MCKOBbIX
TpeboBaHMn, NMpaBO OTBETYMKA Ha BCTPEYHbIN MCK, MpaBa CTOPOH Ha nogadvy
KacCaLMOHHOMW, anennsauMoHHON 1 Hag30pHOM Xanob 1 oTkas oT xanobbl, npaBo
Ha 3asiBfieHMe O NepecMoTpe Aefia No BHOBb OTKPLIBLUMMCS 06CTOATENBCTBAM.

B wvcnonHuTenbHOM npou3BOACTBE B CUMY AUCMO3UTMBHOMO MOSIOXEHUS
pencteytowmnn MK He copgepxut aHanora 4. 3 cT. 340 ITIK PCO®CP, B cuny
KOTOpon cyf no COBCTBEHHOW MHUMUMATMBE HaNpasnsas UCMOMHUTENbHbLIM FNCT
A8 NCNOMHEHNA B Cry0y cyaebHbIX NpUcTaBoB-UCMONHUTENEN, O YeM m3BeLLan
COOTBETCTBYHOLLUNN (PUHAHCOBLIN OpraH Unu B3bickaTesid. B HacTodwee Bpemsa B
KayecTBe 0bda3aTenbHOro Hayana Bo36y)XAEHUS NCNOSTHUTESNBHOrO NPON3BOACTBA

BbICTYNaeT MHMUMnaTmBa CamMoro B3biCKaTeslA.

5.2 NMpuHUMN cocTA3aTeNIbHOCTU
[aHHbIN  NPUHUMN  UCXOAUT W3  aKCUOMbI:  «[OKasbiBaeT TOT, KTO
3anHTepecoBaH». MIMEHHO CTOPOHbI — UCTEL, U OTBETYMK — B UCKOBOM MpoLiecce

HecyT OCHOBHOe bpems aokasbiBaHUA. B HenckoBbIx npon3BoacTBax 06s93aHHOCTb
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AoKa3blBaHUA BO3S0OXeHa Ha 3asBuTens (B NpMKasHOM Nopsiake — B3biCKaTenNs) U
WHbIX 3aMHTEpecoBaHHbIX Nuu. Cyg npyv 3TOM SOMMKEH HE3aBMCUMO, OOBHLEKTUBHO
n BecnpucTpacTHO PYKOBOAUTbL MPOLECCOM, Pa3bACHATb yYacTBYHOLUMM B HEM
nuuam  npoueccyaneHble nNpaBa UM 0683aHHOCTWM, coAenucTBoBaTb UM B
peanu3aumm ux npaeB. 3agada cyobun — He cobupaTb 3a 0OespgencrTeyolme
CTOPOHbI [oOKasaTenbCTBa, a co3daTb YCNOBUS ANl NMOSIHOMO M BCECTOPOHHETO
nccnegoBaHnsa [OKa3aTeNbCTBEHHONO MaTepuana, YCTaHOBIEHUS (aKTU4eCKnX
obcToATenbCTB Aena.

PedopmnpoBaHue rpaxgaHCKoro cygonpomsBOACTBa B HACTOSLLEE BpeMs
noeT No NyTM YCUIEHUsI COCTA3aTeSNIbHOro Hayana A0 3HAYUTESTIbHOIo CYXKEeHUS
Hayana cnegcrteeHHoro. Hewncteyowmn [TIK He ynomMuHaeT camoro TepmuHa
«00BbEKTMBHAA MUCTUHA», yCTaHoBneHne kotopom o 1995 r. Bxoguno B 3agady
cyoa. Mexay tem cocta3aTenbHOCTb HE MornoLwaeT crneacT-BeHHOCTb B NMOSIHOM
obbeme, Tak Kak MMEHHO cyd onpegendeTr npeaMeT OOKasblBaHUS U MOXET
BbIHOCUTb Ha obcyxaeHne B TOM u4ucre qakTbl, Ha KOTOpble CTOPOHblI He
ccoinanueb  (ct. 56 [TIK). [MpoueccyanbHbln 3akoH 0653biBAaeT cyd npu
paccMOTPEHNN OTAENbHbBIX KaTeropmn gen (B OCHOBHOM - 0cob0ro NpomM3BoaCcTBa)
cobupatb [OokasaTenbCTBa W BbINOMHATbL MHblE MNpOLEeccyarnbHble OENCTBUS,
6rnunskme K cneacTBeHHbIM. Hanpumep, ct. 278 [TIK o006s3biBaeT cyg npu
nogrotoBke Aen o6 o06bABNEHUM rpaxgaHWHa YMEpLWMM M O  MPU3HAHUK
6e3BeCTHO OTCYTCTBYIOLUMM BbISSCHUTb, KTO MOXET coobwmnTtb cBeaeHna o6

OTCYTCTBYHOLLEM, 3anpoCcuUTb MO 3TOMY NnoBoAy passimvHblie opraHmn3auun.

5.3 NMpuHUMN npoueccyanbHOro paBHoNnpaBuUsA CTOPOH
B ocHoBe aTOro npuHuMna nexar 9KOHOMUYECKMe W npaBoBble Havana,
KOTOpble CTaBAT YYaCTHWKOB TPaXOaHCKMX OTHOLUEHWW B paBHOE MOSIOXEHMe.
[laHHOe cocTosiHMe B cdoepe perynaTuBHbIX OTHOLEHWA B CBOK oO4epenb
NOJSIOXKEHO B OCHOBY paBHOMpaBUs CTOPOH B rpaxkgaHckom npouecce (4. 1 cT. 12
MK P®).
CyTb OaHHOro nNpuHUMNa BblpaXkaeTCHa B YCTAHOBIIEHHbIX NpoLeccyanbHbIM

3aKOHOM paBHbIX BO3MOXHOCTAX CTOPOH Ha 3allunTy CBOUX MNpaB U UHTEpPECOB.
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[MpepoctaBnaa OOHOM CTOPOHE KOHKPETHble MpoueccyasnbHble npaBa, 3akoH
HagenseT aHanorMyHbIMKM npasBamMu W OpYyrylo CTOpoHy. Ecnmn  wuctuy
npegocTaBnsaeTcs NpaBo U3MEHATb NpeaMEeT U OCHOBaHUSA CBOMX TpeboBaHui, TO
OTBETYMKY COOTBETCTBEHHO nNpeaoCTaBfeHO MpaBO W3MEHATb OCHOBaHUSA
BO3paXeHUW, paHee BbIOBMHYTbIX MPOTMB UCKa, NpaBO MNpu3HaBaTb WCK,
npeabsiBNATb BCTPEYHbIA UCK. Takmm o06pa3om, HM OQHa U3 CTOPOH He
nosfib3yeTca Kakum-nnbo npeumyllecTBOM nepen Apyron. Kaxpoas cTopoHa
BrNpaBe UMeTb npeacraBuTens.

[Mpn paspeweHnn crnopa obe CTOPOHbI B paBHOW Mepe WMEeKT npaBo
paccynTbiBaTb HaA OKa3aHWe MOMOLLM CO CTOPOHbI Cyda, HO MO UX Xo4aTaucTsy.
[MpnHUMN npoueccyanbHOro paBHOMpPaBUA CTOPOH MMEET rapaHTUM Ha BCeX
cTagmax rnpouecca M sBMSeTCA NPeanochblkoM COCTA3aTeNbHOCTM Mpouecca.
Hanpumep, kaxgas n3 CTOPOH M Apyrve nuua, yvacTeywulMe B fene, Brnpase
npeacTtaBuTb Cydy BOMPOCHI, NoAnexaline paspelleHuio npu nposBedeHuun
akcneptu3bl (4. 2 ct. 79 [TIK P®). lNpun nogrotoBke pena K cygebHomy
pas3bupatenbCTBy CyAbs pasbACHSET CTOpPOHaM UX MpoueccyarnbHble npasa U
obaszaHHocTn (0. 1 4. 1 cT. 150 ITIK P®). PaBHoe npaBo Ha obxanoBaHue
cynebHbIX NOCTaHOBMNEHUN B anennsuMoHHOM, KacCauMOHHOM WAW HaL430pPHOM

nopaake MMeeT Kaxgad CTOpOHa.

5.4 MNMpnHUMN HenocpeaCTBEHHOCTU

OTOT NpuHUMN onpegenseT cnocobbl BOCNPUATUA CyAOM LOKa3aTenbCTB Mo
aeny. B cuny gaHHoro npuHuUuna cyn OOSMKEH OCHOBbIBATb CBOE peLLEeHue no
Aeny UCKMYUTENbHO Ha JoKasaTeribCTBaX, NMPOBEPEHHbIX U UCCNeOoBaHHbIX B
3acepaHum cyga. Cyn obs3aH BCeMepHO CTPEMUTLCSA K TOMY, YTOBObl cBeeHUs O
HeobXoOuMbIX AONs  paspeweHus cnopa akrax 6biimM  nosyvyeHbl U3
NepBOMCTOYHUKOB, XOTA KOMUM AOKYMEHTOB WU BbINMUCKW U3 HUX HE MCKIIO-
yatotca. Ecnm  ansa  gena  vMMmeeT  3HavYeHMEe UMb YacTb  JOKYMEHTA,
npeactaesndeTca Hagnexawmm obpa3oM 3aBepeHHad BbIMMCKA W3 Hero.
[MoanuHHbIE AOKYMEHTHI NpeabsaBnaATCcs, Korga obCcTtosaTensCcTBa gerna CorfacHo

3aKoHOAAaTENIbCTBY OOJTXHbI ObITb YAOCTOBEPEHDbI TOJIbKO TAKMMN OOKYMEHTaMMW.
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NccnepoBaHne gokasaTenbCTB € cobniogeHnem Bcex TpebosaHui
npuHUMNa HenocpeacTBEHHOCTU — 3(PPEKTUBHBLIA CNOCOD AOCTUXKEHNA BEPHbIX
3HaHUn 06 obcToATenbCTBaxX Mo geny. BcTtynas B HENOCPEACTBEHHbLIE KOHTaKTbI C
MCTOYHMKaAMN [OKa3aTenbCTB, 3acnywmnBasl fIMYHO OOBLACHEHUS y4acTBYHOLLMX B
aene CTOPOH M OpyrMX YYacTHWKOB npouecca, CyabuM TeM CcamMbiM UMEIoT
BO3MOXHOCTb BECTW MNPOBEpPKY npefoCTaBfiEeHHbIX MaTepuanoB U OObSACHEHUN
yKa3aHHbIX L, 4ENCTBEHHO, aKTUBHO.

B cuny npuHuMna HenocpeacTBEHHOCTM [okasaTenbCcTBa MO Aeny
nccrnegyeT n oueHMBaeT TOT COCTaB Cyda, KOTOPbIA JOMMKEH paspeLunTb 4ero no
CyllecTBy M BblHecTM pelieHne. CocTaB cyaa [OMmKeH OblTb HEM3MEHHbIM B
cynebHom 3acepaHun. Ecnu npu konnermanbHOM cocTaBe cyda KTo-nmbo ums
cyoen BblOblBaeT M3 npouecca Mo KOHKPETHOMY [feny, npu ero 3amMeHe
paccMOTpeHNe N paspeLleHne gerna Ha4YnmHaeTcss ¢ caMoro Havyana (4. 2 ct. 157
MK PO).

OgHako B OTAENbHbIX Criydasx HenocpenCTBEHHOe BOCMpuUATUE Ao-
KasaTenbCTB CyAOM HEBO3MOXHO NIMBo HelenecoobpasHo. [NoaTomMy 13 npuHUMna
HenocpeacTBEHHOCTM [OMyCKalTCA npoueccyasribHbiIM  3aKOHOM  UCKIHOYEHUS.
Hanpumep, Takue  UCKNIOYEHWs  npegycMaTtpuBalroTcs  Toraa,  Koraa
AokasaTenbCcTBa HaxogAaTcs B OPYroM ropoge, pavoHe unn obnactn, ux
cobupaeT, uccnegyet B nopsagke cynebHoro nopyyeHna gpyrom cyn, nubo korga
A0 pPacCMOTPEHMsT U paspelleHna pena npuvHUMaloTca Mepbl obecnedeHus
aokasaTtenbcTB (CT. 62—66 MK P®).

B TO e Bpemsi nNpoTOKOSfbl M MWHble AOKa3aTeNnbCTBa, MNOSMyYEHHblE B
pesynbTaTte BbINONHEHNA cyaebHoro nopyydyeHna nmbo nytem obecneyeHusd
AokasaTenbCcTBa, HEenocpeacTBEHHO WCCReaylTca CcyaoM Mpu  pacCMOTPEHUU

[lena rno CyLecTBY M OLeHUBAOTCS Hapsaay ¢ APYrMMU loKka3aTenbCTBaMMu.

5.5. MNpuHUMN HenpepbIBHOCTHU
B coortBetcTBUM C 3TMM  MpuUHUMNOM  pasbupaTenbcTBO  Aena
OCYLLEeCTBNAETCS Npu Heu3MeHHOM cocTaBe cyda (4. 2 cT. 157 [TIK PO).

OCHOBHOW CMbICI, 3anOXeHHbI B 3TOM npuHUuune, COoCToOUT B TOM, 4YTOObI
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obecneunTtb BHUMATEmNbHbIN MOAXOO K PaACCMOTPEHUD W paspelleHuto adena.
Cyobsi He MOXeT, paccmaTpuBasi OOHO [Aenio, OoTBfekaTb BHUMaHWe Ha
paccmoTpeHne gpyrux pgen. [llepepbiB B cygebHom  pasbupaTtenbcrse
Ha3Ha4aeTcss Tonbko ANA oTabixa. [Jo NPUHATUS peleHus no geny unm Aao
OTNOXEHNS ero pacCMOTPEHUS Cya He BNpaBe paccmaTtpmuBaTb Apyrve gena.
PaccmoTpeHune 3aaBneHust 0 BblHeceHuMM cyaebHoro npukasa (rn. 11 TTIK
P®) npousBogutca 6e3 cynebHoOro 3acefjaHusi U He OTHOCUTCA K Cryyasim
HapyLUeHUs NpUHUUNa HENPEPLIBHOCTU, €CINN Takoe pacCMOTpPEHNE UMEET MECTO

B nepepbiBe MexXxay 3aceaHnAaMn no rpa>KgaHCKkomy aeny.
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3aknro4yeHue

PaccmoTpeB Takyto MacwTabHylo Temy Kak nNpUHUMNAbI FPaKaaHCKOro
npoueccyanbHOro npaBa MOXHO caenaTtb Crneaylowun BbiIBO4 O TOM, 4TO
NPUHLMNBI Cy)XaT OCHOBOW rpaXgaHCKoro rnpouecca u Ha Mx OCHOBE NPOUCXOauT
pasBuTMEe M NOCTpoeHne obnacten npaBa COBPEMEHHOW Hayku. Kaxgbii w3
NPUHLMMNOB CUCTEMbI UrpaeT CaMOCTOSATENbHYI pPOSib, XapakrepusyeT obnacTtb
npasa B LIeSIOM, OTAENbHYI CTaAnIo Un OTAENbHbIN NpoueccyanbHbI MHCTUTYT,
HO MeXay HMMW  CyllecTByeT  LUenHoe  B3aMMOOEWNCTBME,  KOTopoe
XapakTepusyeTcs eaAMHCTBOM LEeNuM M 3adad rpaxgaHCKoro cyaonpou3BoAcTBa.
Kaxxablh M3 NpUHLUMNOB HE MOXET CyLleCcTBOBaTb B OTAENbHOCTU OT MPUHLMMNOB
CUCTEMbI, @ TOMbKO BO B3aMMOAENCTBUM C HUMMW, cCOOEpXKaHME OTAESNbHbIX
NPUHLMMNOB pacKpbiBaeTCHa C y4eTOM coaepXaHus apyrnx NpUHLMMNOB.

C passuTMeM obuecTBa NPUMHLUUNLI rpaXKgaHCKoOro npoueccyarnbHOro npasa
pa3BMBAOTCA U YCOBEPLUEHCTBYIOTCS C y4ETOM MOTPEOHOCTEN MONUTUYECKUX U
coumarnbHO-3KOHOMUYECKMX  npeobpa3oBaHu, ganbHenwero obecneyeHus
rapaHTMn 3awWwuTbl CYOBbEKTUBHbLIX MNpaB rpaxgaH, WX obbeauHEeHUn WU
rocydapCTBEHHbIX MHTEPECOB, a Takke MoBblleHne 3deKTUBHOCTU cyaebHON
AesaTenbHOCTN B obecneyeHnn 3aKOHHOCTU U cripaBeannMBocTn. Ha coBpeMeHHOM
atane pas3sutna  Poccuinckom  depepaumm  cTtporoe  cobnogeHne  wm
3aKoHoAaTeNbHOE YCOBEPLUEHCTBOBAHWE MOMHOTLI BblpaXeHus U AencTBus
AEeMOKpaTMYECKNUX MPUHLUMMNOB rpa)aaHCKoro npoueccyanbHOro npaea BbiCTynaeT
Ba)XXHOW rapaHTUen YKpPenseHns 3aKOHHOCTU KakK HEeOTbEMSIEMOW 4acTu
YHKLNOHNPOBaHUS NpaBoOBOro rocygapcrea n AEMOKpaTU4YEeCKOro
npasonopsgka.

OPPEKTUBHOCTb BLINMOMHEHMS 3afay  rpakKg4aHCKoro Ccyaonpou3BoacTBa
HaxoauTCs B MPSAMOM 3aBMCMMOCTU OT MPaBUNbHOrO NPUMEHEHUS cyaamMu B Aene
HOPM MnpoueccyarnbHOro U MaTtepuanbHOro npaea, Ans Yero Heob6xoaMMOo No3HaTb
NX copep)xaHme, MeCcTo B CUCTEMe npaBa, MX CBA3b C APYrMMUM HOpMamu U
topuanyeckne NPUHLKUNLI, KOTOPbIE B HUX BOCCO34at0TCS.

B cBoen paboTte a1 ctapancsa 6osiee NOfHO packpbiTb COAEPXKAHNE KaXKOoro

"3 NPUHUUNNOB YKa3aTb Ha X B3aUMOCBA3b 1 POJib B COBpeMeHHOVI XNU3HN.
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MpuHUMNBI  OKa3blBAlOT  COOAEWCTBME  MPaBUMIbHOMY  MO3HAHUKD U
NPUMEHEHNIO HOPM FpaXk4aHCKOro npoueccyanbHOro npasa, BbICTynaroT OCHOBOW
AnNs 3aKoHoAaTenbHOW MpPakTUKW, ANs NoAroToBKW, pas3paboTku M MNPUHATUS
COOTBETCTBYHOLLMX UM MO CMbICITy NPaBOBbIX HOPM U MUX YCOBEPLUEHCTBOBAHUS.
N3yyeHne MpUHUMMNOB WUrpaeT BaXHYK pofib B AdanbHEWWEM pasBUTUM
rpaXkgaHCKoro  npouecca, MNOCTPOEHMM  MPaABOBOroO,  OEMOKPATUYECKOro
rocygapctea W rpaxgaHckoro obuwectBa, 6e3 KOTOPbIX  HEBO3MOXHO

ocyulecTBrieHne rpaxXgaHcKkoro npaBocyaunAa.
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