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BBEJIEHUE

[TonmuTryeckue MPOUECChl TMOCICIHET0 JACCATWICTHS JBAJLIATOTO BEKa
peluTeIbHBIM 00pa30M U3MEHUIN BEKTOP ABUXKECHUS U PA3BUTHUSI OTEUECTBEHHOTO
WHCTUTYTAa HECOCTOSTENBHOCTU (OaHKpoTcTBa). OTKAa3 OT IUIAHOBON 3KOHOMHMKH,
MOCTAaBWJI TEpPeJ HHCTUTYTOM HECOCTOSTEIBHOCTH (OaHKPOTCTBA) 3ajady
JTAHAMAYHOW WHTETPAllMd B CYIIHOCTh HOBOM HKOHOMHUYECKON TOJUTHUKH,
BBICTPAMBAEMON Ha OCHOBE CaMOPETYJISIMU, M MPH KOTOPOM TOCYIapCTBEHHOE
MPUCYTCTBUE HOCUT KOOPJMHAIIMOHHBIA XapakTep.

OueBHIHO, TpomecC  OOpEeTEHHS  HMHCTUTYTOM  HECOCTOSITCIHHOCTH
(6aHKpOTCTBA) 3aKOHYEHHBIX (OpPM HEBO3MOXKEH ©0€3 COOTBETCTBYIOIICH
3aKOHOJATEILHON ajanTalyu, KoTopas co3jajia BCe HEOOXOIUMBI MPEINOChUIKU
JUIL  BO30OHOBJICHHS PETYJHMPOBAHHUS MPOICAYPHl TNPH3HAHMS OpraHu3aIui
OankpotamMu. VIMEHHO ATH pEIICHHS TOJIOKEHBI B OCHOBY IIPaBOBOIO IOJIS,
BIIOCIICJICTBUM CTaBIIero (yHJAaMEHTOM MHOTOYPOBHErO0 KOMILJIEKCA WMHCTUTYTA
HECOCTOSITeTLHOCTH (OaHKPOTCTBA), W CETOAHS BO3BOAMMOTO II0 IIpaBUJIAM,
YCTAHOBJICHHBIM OOIIMPHBIM MaKETOM HOPMATHUBHO-TIPABOBBIX AKTOB, OOPETIIMX
3aKOHHYIO CWJIy B COBpEMEHHOM PoccniickoM rocyiapcTse.

[Ipu 3TOM, aKTyaJIbHOCTH MPOOJIEM IMPABOBOTO PETYIUPOBAHHUS BOIPOCOB
HECOCTOSITETLHOCTH  (0aHKPOTCTBA) BEChbMa OJHO3HAYHA M CBOJUTCS K
MacIITaOHOCTH HACTOSIICH ITPAaBOBOM ITAHOPAMBI, YTO HEHM30EKHO yCyryOiser
ob1iee e€ MoJIoKEHUEe, HEPEJKO MPOBOIUPYET MPHUHSATUE «CIEMbIX» PEelIeHUuN, U
3aKOHOJATENbHBIX B TOM uyucie. Co37a€T HENpeoJoMMbie Oapbepbl s
MPAKTUYECKON pealn3allid  HOBBIX WJACH, MNPUMEHEHHUS OTBEUYAKOIIUX JyXYy
BPEMEHM 3HaHUU U co3aaHus 3G(HEKTUBHBIX B3aUMOCBSI3EH MEXKIY y4aCTHUKaMU
MOJI0OHBIX OTHOIIICHUH.

Ko Bcemy mnpodemy, BbIOOp TeMbl pabOTBhl OOyCIaBIUBAaeTCS U
COOCTBEHHBIM, OTYETIIUBBIM, MMOHUMaHHEM CyIllecTBa WHCTUTYTA

HECOCTOATENHLHOCTH  (OaHKpOTCTBA),  cPOpMUpOBABIIMMCS B TpOIEcce



npo¢ecCuoHaTbHON JeSITeNIbHOCTH, u MTO3BOJISIONUM o0ecIeyuTh
MHOTOIIJIAHOBOCTH B M3JIOKEHUW MaTepHaIa.

Llens wuccrnenoBaHus 3aKIIOYAETCS BO BCECTOPOHHEM PACCMOTPEHUU U
aHaJIM3¢ TIPABOBOTO M JICHCTBUTEIBHOIO HMHCTHTYTAa HECOCTOSTEILHOCTH
(OaHKpPOTCTBA), B IIEJIOM.

3amauamu  pabOTBHl  SBJSIFOTCS:  HMCCIEAOBaHHWE TEHE3Wca HWHCTUTYTa
HecocTosiITeNbHOCTH  (OaHkpoTcTBa) B Poccuum,  ompeneneHwe  MOHSTUS
HECOCTOATENBHOCTH  (OaHKPOTCTBA), MpEJCTaBIEHUE CYOBEKTOB HMHCTHUTYTa
HECOCTOATENbHOCTH (OaHKpPOTCTBAa),  PACCMOTPEHHUE BOMPOCOB HOPHUIAUYECKON
OTBETCTBEHHOCTH 3a HapyIIEHWEe HOPM O HECOCTOSATEIbHOCTH (OaHKPOTCTBE),
pacKphITHE XapakTepa JOCYJIeOHBIX MEPOINPHUSATHH 1O  MPEeAOTBPAIICHUIO
HECOCTOSITETLHOCTU (0aHKPOTCTBA), YCTAHOBJIEHUE MOPSIKA PACCMOTPEHUS ACN O
HECOCTOATENHLHOCTH (OAHKPOTCTBE) B apOUTpaXHOM cyze, oOpaleHue K CYyTH
nporeayp 6aHKpOTCTBA.

OO0bekToM TMpollecca HCCIAEAOBAaHUS BBICTYNMAET MpaBoOBasi MPUPOAA
WHCTUTYTA HECOCTOSITENIbHOCTH (OaHKPOTCTBA), a MPEAMETOM — COCTABIIAIOIINE €€
CTOPOHBI, CBSI3U, OTHOIICHUS M OTJCIBHBIC AJIEMEHTBI, TIOIJICKAIIIHE U3YUCHUIO.

AHanu3  MmPaBOBOTO W TPAKTHYECKOTO  XapakTepa  HMHCTUTYTa
HECOCTOSATEILHOCTH (OaHKPOTCTBA) BHICTYIIA] OCHOBHBIM METOJIOM, HJIA MPUEMOM,
M0 CpEeACTBAM TIPUMEHEHHS KOTOPOTO IIONYYEHBI CBEICHUS, COCTABIISIFOIIHIC

coJiepKaHuE HACTOSIIEH pabOThI.

TeopeTtnueckoil  OCHOBOM  pabOThl  BBICTYMAIOT  HAy4HbIE  TPYAbI
[lepmieneBuya I'.®@., Temokunoit M.B., bensix B.C. U HHBIX pOCCHUICKHN U
Y4€HBIX, KaK TEOpPETUKOB, TaK U MPAKTUKOB, BMECTE€ C TE€M MOAPOOHOE
pacCMOTpPEHHE IIOCTABJIEHHBIX BOIIPOCOB JIOCTUTAeTCsl NYTEM OOpalleHus K
Kouctutynuun Poccuiickoit  ®denepanuu, ¢eaepanbHbIM — KOHCTUTYIIMOHHBIM
3aKoHaM, ¢efepalbHbIM 3aKoHaMm, aktaMm lIpesuaenta Poccuiickoit denepanuu u
[IpaBurenscTBa Poccuiickont denepanuu, a TakKe aKTyaIbHOM CTaTUCTHUYECKOU

uHpopManmm.
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CtpykTypa wuccleq0oBaHMS 3akjioyaeT B ceOe BBEICHHE, TpPHU TJIaBBHl,

3aKJIIOYCHHE, JINTEPATYPY U IPUIIOKEHUE.
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I'TIABA 1. OBHIMUE IMOJIOXKEHUSA
1.1 I'eHe3UC HHCTUTYTA HECOCTOATEIHLHOCTH (DaHKpPOTCTBA) B Poccun

Ko Bpemenu Pycckoii [IpaBabl, XI Bek, OTHOCATCS NEPBbIC U3 JOUIEAUINX 10
HAac HOPMBI, PETYJIMPOBABIINE BOIMPOCHl HECOCTOSATEILHOCTH JNOKHUKA Ha Pycw.
Pycckas mpaBma conepxkaina B ceOe NMpaBmiia O MEPCOHATBLHONM OTBETCTBEHHOCTH
JIOJDKHHKA, MPOJaKe TaKOBOTO B JIOJTOBOE PabCTBO, B Clydae yCTAHOBJICHHUS €O
BUHOBHOCTH, U PECTPYKTYpHU3aLUH 3aJ0JKEHHOCTU, TIPU YCIOBUU YCTAHOBJICHUS
obpatHoro. boiee Toro, 3mech 3aJ0XK€HbI OCHOBBI HHCTUTYTAa OYEPEIHOCTU
YAOBJIETBOPEHUS TPEOOBAHUMN K IIOJ'DKHI/IKyl.

C TedyeHHWEM BpPEMEHHM BOIIPOCHI HECOCTOATEIHHOCTH HAXOJIWJIM CBOE
OTpaX€HHE BO BCE HOBBIX M HOBBIX MCTOYHUKAX, TAKUX Kak JlorOBOp CMOJIEHCKOTO
KHs3s McTtucnaBa I[aBH):[OBI/Iqa2 ¢ Puroi, ['oTianaoM ¥ HEMEUKHMHU TOPOJaMHU
1229 rona, a Takxe B coaepxkanuu Jloropopa HoBropoja ¢ HeMElKMMHU ropoiamMu
u I'otimagmom 1270 rona.

Ocobast akTyanu3aius BOINPOCOB OaHKpPOTCTBAa HaOmromaercss B Poccuu ¢
XVIII Beka. Tak, B BekcenmbHOM ycTaBe 1729 ronma BmepBbie (OPMYIHPYETCS
MOHSATUE HECOCTOATENbHOCTH: «Korja mpuHUMaTe s BEKCesl o CIyXy B Hapojie
OaHKPOTOM YYWHWIICS, TO €CTh B HEUCIIPaBy W yOOXKECTBO BMHaJ, WM 3aTEM OT
Oupxu Wik MyOJUYHOTO MECTa, TJIe TOPTOBBIC JIOJAM CXOIATCS, OTIydaeTcs,
JI03BOJIIETCST TOTpeOOBaTh OT HEro oOecreueHus B IUIATEXke, MOPYK, a €eclu
OTKaXXETCSI - TO MPOTECTOBaTh». TakuMm oOpa3om, 3aKOH 0003HA4YaeT MPHU3HAKU
OaHKpPOTCTBA: IPEHEOPEKEHNE YCTAHOBIICHHBIMU CPOKAMH TTPOBEJICHUS TUIATEXEH,
OTCYTCTBUE UMYILECTBA 1 HAMEPEHUE YUTU OT MaTepUalibHOM OTBETCTBEHHOCTH I10
uMeromMes  o0s3aTenscTBaM.  OjHAKo, TMpakTUKAa PAacCMOTPEHHS Jel O
HECOCTOSITETLHOCTU B [1eTpOBCKYIO 3MOXY BBICTpaWBajach Mo OOJBIICH 4acTH Ha

OCHOBE€ CO31aHHBIX KOMMCpH-KOJ’IJ’IeFI/Ieﬁ IIpnu y4aCTuu Cenara npeucaACHTOB.

om: [llepmeneBuu I'.®d. «Kypc Ttoprosoro mpasa. T. IV: Toproseiii mporecc. KoHKypCHBIM
npoueccey». M.: Craryt, 2005 r.
2 CM.: YKa3aHHbIA BBILIE HCTOUHHK.
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VYBenuuuBaroiieecs: KoJIM4ecTBO 0aHKPOTCTB U Pa3HOOOpa3ne KOHKPETHBIX
CUTYyalluid CO3Jal YCJIOBUS IJIA CO3JaHUS €UHOTO JOKYMEHTa, KOTOPbIA U ObLI
npuHatr 15 nexabps 1740 roma xak «baHkporckuii yctaBy. OJHaKo TaHHBIN
JIOKYMEHT HE€ TMOJYyYWJI MPaBONMPUMEHUTEIBHOIO aBTOPUTETa M Ha IPAKTHKE
UTHOPUPOBAJICS, YTO CTUMYJIUPOBATIO Pa3pabOTKy HOBBIX MPOEKTOB OaHKPOTCKHUX
yctaBoB B 1753, 1763, 1768 rogax. B Tedenue 3Toro BpeMeHu AJisi BEACHUS JIE€JT O
HECOCTOSITEILHOCTH HUCIOJIB3YETCSI HMHOCTPAHHOE 3aKOHOJATEIhCTBO, OObIYAU
JIEJIOBOT'0 000pOTa TOr0 BPEMEHHU MM U3JAI0TCA OT/AeNIbHbIe yKa3bl CeHara.

B cBsi3u ¢ TeMm, 4TO HU OJWH U3 MPOEKTOB HOBOTO yCTaBa 3a JIOJT0€ BpeMs
HE ToJiyuuna cuily 3akoHa, 13 aBrycra 1784 roma CeHatoMm ObUI MPUHAT yKa3s,
NPEANUCHIBAIONINN «BCSAKUE HEAOPAa3yMEHHs B JI€JaX O HECOCTOSTEIbHOCTU
pemiath MO OOJBIIMHCTBY TOJIOCOB KPEAUTOPOB, OIpeaeasieMoMy Oombliei
CyMMO# TpeOOBaHMI», UTO, C OJTHON CTOPOHBI, YIIPOCTUIIO MOPSIIOK OAaHKPOTCTBA,
a ¢ JApYrol — TMpHUBEJIO K YBEIMYCHHUIO KOJUYECTBA CIOPHBIX MPAKTUYECKUX
BOIIPOCOB".

19 nexaGpst 1800 roma 6bu1 mpHHST «YCTaB 0 GAHKPOTax»', (AKTHICCKH
pa3/ieJICHHBIM Ha JIBE YaCTU: O KYMEUYECKOHW HECOCTOSTEIBLHOCTH U O BCTYIUICHUH
JBOPSIH B 0053aTElIbCTBA, a TakkKe HecocTosTenbHOCTH »Tux aui (§ 98-109
VYcrapa). Takum o0pa3oM, BIIEpBbIC B POCCUMCKON MPAKTHUKE 3aKOHOJATETh BBEI
paszieNIbHOE PEryJIMPOBaHUE JIBYX BUJIOB OAaHKPOTCTBA!

® CBSI3aHHOE C  BEJICHHEM  NOPEANPUHUMATENBCKON  AESTEIbHOCTU
(MCTOpHUYECKHU HA3BIBAEMOE «TOPTOBOM HECOCTOSITETLHOCTHION);
® HE CBSI3aHHOE C BEJICHUEM MPEANPUHUMATEITHECKOM JIeSITEIHHOCTH.

Bankporom no YcraBy npu3HaBaicsi TOT, «KTO HE MOXET CITOJIHA 3aIIaTUTh
ceoux pgonroB» (Hacte I, § 1 VYcraBa). Ins npu3HaHusT HECOCTOSTEIbHBIM
npeaycMaTpuBaiuch cieaytomue ocHoBanus (Yacts 1, § 3, 4, 5, 6 Ycrapa):

e CcOOCTBEHHOE NMPU3HAHKE B CYJI€ WIH BHE CY[a;

3 Cm.: [lepmeneBuu I'.®. «Kypc toprosoro npasa. T. IV: Toproseiii nponecc. KonkypcHbIi
npoueccey». M.: Craryt, 2005 r.
* CM.: VKa3aHHBIi BBIIIIC HCTOYHHK.



® YKJIIOHEHHE JOJIKHHUKA OT SIBKU B CyJ I10 NPEAbSIBICHHOMY K HEMY HUCKY;
e (bakTHUecKass HECHOCOOHOCTh WCHOJHEHHUs PEIIeHHUs] CcyJa O B3bICKAHUU
3aJJ0OJKEHHOCTH B MECSIUHBIN CPOK.

[IpumeuaTenbHO, YTO B YcTaBe Halled OJHO3HAYHOE 3aKpEIUICHUE
NPUHIHUI, Y9TO «OaHKpOTa HE JODKHO pa3syMeTh OECuecTHBIM YEJIOBEKOM, MO0
YeCTHOCTh U OecuecTHe HE B 3BaHMM OAHKPOTa COCTOAT, HO EIUHCTBEHHO B
MOCTYIIKaX, KOTOpbIE MPUBENHU yenoBeka B 6ankporcTBo» (Hacts I, § 129 Ycrasa),
YTO O3HAMEHOBAJIO COOOM YeTkoe 000COOJICHHE YTrOJIOBHOTO MPECIEAOBaHUS OT
COOCTBEHHO I'pa)KAaHCKO-IIPABOBBIX MEp B3bICKaHU joira. B nonoxxenusx Ycrasa
3aKOHOJATENb npeaycMaTpuBaeT BO3MOXKHOCTb pPECTPYKTYpHU3alluU
3aJI0JDKCHHOCTH,  3aKJIIOYEHHs] BHECYJEOHOrO MHPOBOIO  COTJIAIlIEHUs ¢
KpeAUTOpaMH, a TakXe MpeJoCTaBICHUs CYJOM JODKHHUKY CpoKa IS
BOCCTaHOBJICHHSI IJIATEKECTIOCOOHOCTH.

B 3aBucuMocTH OT NpUYMH BO3HUKHOBEHHS OaHKPOTCTBA 3aKOHOAATENb
ompeeNsieT pa3Hble Mephbl BO3ICUCTBUS:

® TIOCJIEJICTBUEM «HECYACTHOW» HECOCTOSATEIBLHOCTH, TO €CTh MPOU3OIIEAIIEH

BCJIE/ICTBUE OOCTOSTENBCTB, HE 3aBHCEBIINX OT BOJIM JOJDKHUKA, SIBISIETCA

TO, YTO «BCE HMMEBIIMECS HA HEM IO TO BpeMsi TPeOOBaHWSA, KAKOTO ObI

3BaHMUA HM ObUIM, YHHUYTOXKAIOTCS TaK, YTO BIPEh MO OHBIM HHTJE Kak Ha

HEM, TaK M Ha JKEHEe, JETSIX W HaclleJHUKaX €ro HUKAKOTO B3bICKaHUS HE

YHHUTHY,;

® «(HEOCTOPOXKHBII» OAHKPOT, CTABUIMI TAKOBBIM IO «HEOPEKHOCTH», 003aH
MOJIHOCTBIO PACIUIaTUTHCS CO CBOMMM JIOJITAMU;
® <(GIJIOCTHBIH OaHKPOT», CTAaBIIMH TAaKOBBIM «OT CBOMX IIOPOKOB», 00s3aH

MOJIHOCTBIO PACIUIATUTHCS CO CBOMMH JIOJITaMHU.

O0  OTKpBITMM  HECOCTOATEIBHOCTH  MPOMU3BOAMIACH  TpOEKpaTHas
nyOnukamuss B raserax, a TakKe BBIBEIIMBAJIOCh OOBSIBICHME HAa pBIHKAX,
spMapKax U WHBIX JIIOJHBIX MecTaxX. Bce 0OHapykeHHOE UMYIIECTBO JIODKHUKA, 32

WCKITFOUCHUEM Belel MepBoi HE0OXOIUMOCTH, BKII0UAJIOCh B KOHKYPCHYIO Maccy
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W ONeYaThlBAJIOCh KpeAUTOpaMH, a caM OH, B Clydyae OTCYTCTBUS
YIIOBIETBOPSIOLIET0 KPEAUTOPOB IIOPYIHTEIBCTBA TPETHHUX JIHII, APECTOBBIBAIICS .

ITon koHTposieM Ccyna TMpoOBepsJlach MPUHAMICKHOCTh  JTOJDKHUKY
MMYIIIECTBA, BKJIIOUYEHHOTO B KOHKYPCHYIO MacCy, a TakKe O0OOCHOBaHHOCTh
3asBJICHHBIX KpEAUTOpaMU TpeOOBaHUM, TIMOCIE YEro HUMYIIECTBO JOJIKHUKA
pacrpenensiiock B ciaeayromiei ouepennoctu (Yacts I, § 112 Yerana):

® I[ICPKOBHBIE JIOJITH;

® JIOJITH 3a CIIY>K0y ¥ paboTy mpUKa3dMKaM U pabodyuM;

® OCTaJbHBIE JOJTH (TIPOMOPIIMOHATLHO J0Jie TpeOOBaHUN KpeauTopa B
oO1meit cymme TpeOOBaHUN).

Pa3BuTue mnpakTUKM NpPUMEHEHHs JEHCTBOBABILIEro YcTaBa M 0OwiIne
KOJUIU3MOHHBIX HOPM TMPUBEIH K HEOOXOAUMOCTH CHUCTEMHON TMepepadOTKu
3aKOHO/ATENIhCTBA 0 OaHKpOTCTBE W 23 uitoHs 1832 rojga ObLT ONpUHAT «YCTaB O
TOPTrOBOW HECOCTOATEIbHOCTI.

KOpuanyecku 3TOT TOKYMEHT 3aMEHUJI CO00# TOJBKO MEPBYIO YacTh Y CTaBa
o Oankportax 1800 roma, TO ecTb peryjJupoBajl JHIIbL HECOCTOSTEILHOCTh
KYIEUEeCKOTO U MEIIAHCKOTO COCIOBUS. Jlena o «HETOProBO» HECOCTOSTEILHOCTH
OblTM Jie-tOpe TepefaHbl B BEJEHUE TyOCpHCKOIro TpaBlieHHs, a Je-(PakTo
IIOCTEIIEHHO BBIXOJIWIN U3 HpaKTI/IKI/IG. B HOBOM YcTaBe 3aKOHOIATEND HE TOIBKO
COXpaHWJI TMPEEMCTBEHHOCTh HOPM, HO W TIOCTapajcsi Hu30exaTh KaKUX-THOO
CYIIECTBEHHBIX HW3MEHEeHM. B 1emoM, mnporeaypa ocrajach HEU3MEHHOH, a
CYIIECTBEHHOMY YTOUYHEHHIO TIOJBEPTIIUCH JUIIL NpoliecCyalibHble BOMPOCHI. Tak,
Hanpumep, Obuta yrouHeHa cymma (1500 pyOneit), mpu HEBO3MOKHOCTH
BBITIJIATUTh KOTOPYIO, JOKHUK MOT OBITh MPU3HAH OaHKPOTOM. JIOJKHUK MOT
COJIEPKATHCS MO CTpaXKEeH 0 ABYX JIET, a TIOCJIE 3aKJIIOYEHUS MOTJIO TTOCIEeI0BaTh
JUIIEHUE TpaBa 3aHUMAThCS TOPTOBOM JESATEIBHOCTHIO. J[OJTH B3BICKUBAIHNCH B

TCUCHUE Bcel HOCJIGILYIOHIeﬁ JKU3HU JOJDKHHUKA, a B ClIydac 3JIOHAaMCPCHHOI'O

> CMm.: [lepmeneBuu I'.®. «Kypc toprosoro npasa. T. IV: Toproseiii nponecc. KonkypcHblit
npoueccey». M.: Craryt, 2005 r.
® CM.: VKa3aHHBI BbILIE HCTOYHHK.
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(YMBIIJIEHHOT0) OaHKpPOTCTBA, KPOME TIOPEMHOI'O 3aKJIOUEHUS M PACHpPOAaXH
MMYILIECTBA B OTHOIIEHUH JI0JKHHUKA BO30YK1a710Ch YTOJIOBHOE JIETIO.

Bun OankporcTBa  ompexaensics  cobpanuem — kpeautopoB. [locne
00BsABIICHUS OAHKPOTCTBA K JOJDKHHMKY MOIJIa ObITh NPUMEHEHa OJHAa M3 JIBYX
poLexyp:

® aMHUHUCTPATUBHOE yIpaBJCHUE (omexkyHckoe yIpasiieHue )(Ipu
BO3MOXHOCTH MOKPBITUS HE MeHee 50 % cymMMmbl 0iira);
® KOHKYPCHOE YIIpaBJICHUE.

Pemenue o Buae OaHKpPOTCTBA, NPHUHATOE COOpaHUEM KPEAUTOPOB,
YTBEPXKJAJOCh CIEUHUATBHBIM pEeUIeHueM OWUpXKHU, Ha TEPPUTOPUH KOTOPOU
HaXOAWJICS TOJKHUK. buprkeBoil koMUTeT U30Upasl KOMUCCHIO U3 IIECTH YEIOBEK,
KOTOpbIE CaMU HHKOTJIa HE ObUIM OaHKpOTaMH, M TMpejacenareiss OUp KeBOro
komutera. Komuccusi npuHMMalia pelieHre O Ha3HAYeHUW aJIMUHUCTpALUU, WU
KOHKYPCHOT'O IPOM3BOJCTBA. Perienre KoMucCcHH MepeaaBaioch B KOMMEPUYECKUI
Cyl, a Toclie TOro, KaKk KOMMEpPYECKHA CyJI BBIHOCHJ pEHIeHHE O
HECOCTOSITETLHOCTH, TPU pa3za MyOJMKOBAIUCH OOBSBICHHUS B ILEHTPAIbHBIX
razeTax Ha pPyCCKOM M HEMELKOM S3bIKaxX, 4TO ObUIO HaIlpaBJIEHO HE TOJBKO Ha
U3BEIIIEHHE BCEX KPEIUTOPOB, HO U Ha COXPAHEHHWE KOHKYPCHOW Macchl, TaK Kak B
TaKUX OOBSIBICHUSIX COOOIIANIOCH O 3aMpeIeHUH JTIO0BIX AEHCTBHI C MMYIIIECTBOM
JOJKHUKA.

PacueTsl ¢ kpequTopaMu MPOBOIUIIUCH B YETHIPE OUEPEIH:

e JIOJTM LEpKBU, HAJIOIM, KajoBaHue paboTHukaM. IlepBas ouepenp

YAOBJIETBOPSUIACH IMOJHOCTHIO. [IpHOPUTET OTAaBasICs LIEPKOBHBIM JIOJITaM;

® TOCYyJapCTBEHHBIE JJOJITH, O€CCIIOPHBIE YAaCTHBIE JTOJITH;
® COMHHUTEJIbHBIC IOJITH, TPEOYIOIIUE CYyIeOHOTO PACCMOTPEHUS,
® JI0JITH, HE IPEABSIBICHHBIE B ITOJ0KEHHBII CPOK.

[Tocne BBenmeHue B JACMCTBHE YcCTaBa Hayalach €CTECTBEHHas pabora 1o
COBEPILIEHCTBOBAHUIO €r0 HOPM JIONOJHUTEbHBIMU aKTaMHU. YCTaB O TOProBOM

HCCOCTOATCIBHOCTH B I[&JII)HGﬁIH@M pPa3sBUTHHU 3aKOHOAATCIILCTBA ITOABCPICA
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HE3HAYUTEIbHBIM U3MeHEeHUsIM. 18 HosiOpst 1836 rona ObuM BBeJEHBI IpaBuiia 00
YUPEKICHUU aIMUHHUCTPALMH IO JI€JaM TOPrOBOM HECOCTOSATEIBHOCTU. 29 HIOHSA
1839 roja ObUIM yCTAaHOBJICHBI IIPaBUJIa O HAOIIOJIEHUHU 32 JEJIOMPOU3BOACTBOM B
KOHKYpCax M O IMEpPEeMENICHUH KOHKYPCOB M3 BHYTPEHHUX ropoaoB Mmmepun B
CTONMIIBI W TOpTOBBIE Topoja. B 1846 rogy 3akoHomaTenb OTKazajics OT
COCJIOBHOM KOHIENMUHUH «TOPrOBOM HECOCTOATEIBHOCTH» W  PACHPOCTPAHUII
neicTBUe YcTaBa O TOPrOBOM HECOCTOSITEILHOCTH JIIOOBIX JIMI], 3aHUMAIOIINXCS
TP IMPUHAMATEIECTBOM .

Co BBeleHHEM HOBBIX CYACOHBIX yupexJeHuid B 1864 rozly8 IIOSIBUJIACH
HEOOXOJIMMOCTh B COIJIaCOBAHUM TMPAaBWJI O HECOCTOSTEIBHOCTH C HOBBIMU
Cy/IcOHBIMHM yCTaBaMH, BcliecTBUE yero 1 utonst 1868 roga ObutM M3MaHBI OBLIN
BPEMEHHBIC MNPaBWJIA O MOPSAKE MPOU3BOACTBA JEI O HECOCTOSITEIBHOCTH KakK
TOPrOBOM, TaK U HeTopFOBoﬁg.

Pa3HooOpa3ue HOpM, peryaupyrommx npouecc 0aHKPOTCTBA, YCHIUIIOCH C
n3nanueM 22 mag 1884 roma mpaBun «O NMOPSAIKE JUKBUAALUMU J1€]1 YACTHBIX U
OOIIIECTBEHHBIX YCTAHOBJICHUHN KPATKOCPOYHOTO KPEIUTAY.

CrnemyeT TakXke OTMETHUTh, YTO KpoMe OOIIEro 3aKOHOAAaTeNhCTBa, B Poccun
JEUCTBOBAIM TAK)KE€ MECTHBIE KOHKYPCHBIE 3aKOHBI. Tak, B BeIMKOM KHSKECTBE
OunngaHAckoM ¢ 1868 roga aeicTBOBall CaMOCTOATENbHBIA KOHKYPCHBIM YCTaB,
OCHOBAaHHBIA Ha NpycckoM 3akoHe 1855 roma, B IIpuBHCISHCKHX TyOepHHUAX
UMEJIO CHITY CTapoe (paHIly3cKOe KOHKYPCHOE MPaBo, CojepKalieecss B TOPrOBOM
kozaekce Llapcrsa [Tonbckoro u T. n.'0.

Takum o00pazom, ¥YcraB o0 TOproBoil HecocTositeabHOCTH 1832 roxpa
COXpaHsJ CBOE JCUCTBHE 1O W3MEHEHUs T'OCYIApCTBEHHOIO CTPOsl BCIICICTBUE

COLMAIMCTUYECKOM peBoonun 1917 rona.

"Cm.: [IepmeneBuu I'.®@. «Kypc Toprosoro npaa. T. IV: Toproseiii nponecc. KonkypcHbIit
npoueccey». M.: Craryt, 2005 r.

8 CM.: VKa3aHHBIH BBILIE HCTOYHVK.

® CM.: YKa3aHHbBIH BBIIIE HCTOUHVK.

10 Cm.: YkasaHHBIH BBIIIE HCTOUHKK.
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ITocnie otmensl B Poccun B 1917 rogy B pesynibTare COUMAIMCTAYECKON
PEBOJIONMU YaCTHOM COOCTBEHHOCTH AKTYaJIbHOCTh PErjlaMEeHTalluu MPOLETypbl
O0ankporcTBa ucyesna. OnHako yxe B nepuon HIIla 3akoHOmarens BO3poOKIAaeT
uHCTUTYT. Tak, cynaMm, 0OpH PacCMOTPEHUU JIeI O HECOCTOSTEIbLHOCTH,
MPUXOAWIOCh HCIONB30BaTh HOpPMBI M3 YcrtaBa 1832 roma. Bo wusbexanue
noI00HBIX HeopasyMeHuit B psia cratelt ['paxknanckoro koaekca 1922 roga 6su10
BBEJICHO TMOHSITHE HECOCTOSTEIBHOCTU. [Ipu 3TOM, Kak OTMEUalOT CHEUUATIUCTHI,
OTCYTCTBOBAJl MEXaHU3M NPUMEHEHHS JAHHBIX HOPM, M3-3a YEr0 M MO3UTHUBHBIX
CABUTOB 0C000 HE HA0JI01aTI0Ch.

Hanee, cepthiBanue HDOIla, peanuzanus CONUAIMCTHYECKUX HIEH U
Hayaio B 1928 romy mMaccoBOi KOJUIEKTUBU3ALMHU MPUBEIO K YTpaTe yKa3aHHbIMU
HOPMaMHM MPAKTHYECKOro 3HaueHus. 3a BpeMs cyuiectBoBanusa Cosetckoro Corosza
HOBBIX HOPM O OAHKPOTCTBE HE MPUHUMAJIOCH.

C navana 1990-x B CoBerckoM Coro3e HauMHAETCS MEPEXOJ K PHIHOYHOM
PKOHOMHMKE, YTO CO3JaJl0 BCE€ HEOOXOAUMBIE COIMAIBHO-3KOHOMUYECKUE
MPEANOChUIKK IS BO30OHOBJICHUS PETYJIMPOBAHUS TPOIEAYPHl TMPU3HAHUS
opraHu3anuii O0aHkporamMu. B yCIOBHUSIX OTCYTCTBUS Kakoro Obl TO HH OBLIO
perynupoBanusi 0ankporctBa 14 wutons 1992 roma Ilpe3uneHTOM NpUHUMAETCS
ykaz Ne 623 «O Mepax 1O MNOMJAEPKKE U O3JOPOBJICHUI0 HECOCTOATEIBHBIX
rOCYyJIapCTBEHHBIX NpeAnpUsITUi (0AaHKPOTOB) U MMPUMEHEHUSI K HUM CIIECIIUaTbHBIX
poLEIyp», KOTOPBIA JODKEH OBLT JIeWCTBOBATH J0 NPHUHATHS 3aKOHA O
OaHKpPOTCTBE, B CaMbIX OOIIMX 4YepTax OIKCHIBAIOIIETO HOBBIE TMpaBUiIA
O0aHKpPOTCTBA.

B cBs3u ¢ Tem, uro perynupoBaHue OaHKPOTCTBAa OKa3aJOCh, OYEBUIHO,
HEJOCTAaTOYHbIM, yxke 19 Hoa0ps 1992 roma nmpuHUMAaETCs MOJHOIEHHBIA 3aKOH
P® «O mnecoctosrensHOCTH (OaHKpOTCTBE) mpeanpustuiiy. Kak BumHo wu3
Ha3BaHUS JSTOrO 3aKOHA, c(epa ero MNPUMEHEHHUs OrPaHUYMBANIACh TOJIBKO
OAHKPOTCTBOM OpUANYECKUX JIHIl. [IpuHATHIN 3akOH uMen 51 cTaThio U ONUCHIBAI
BCE MPOIEAYPHl B CaMbIX OOIIMX YepTax, YEro OKa3ajioCh HEIOCTATOYHO IS

JUHAMHWYHO H3M€H5IIOH.I€I>105I OKOHOMHKH CTpaHbI. 3aKoH 6LICTpO nepecraia
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COOTBETCTBOBATh COBPEMEHHBIM IMPEJICTABICHUSIM 00 UMYIIIECTBEHHOM 000pOTe U
TpeOOBAHUSIM, PEBABISIEMBIM K €T0 YIACTHUKAM.

CornacHO yka3aHHOMY 3aKOHY 0]l HECOCTOATEIbHOCTHIO (OaHKPOTCTBOM)
MOHUMAJIACh «HECIIOCOOHOCTh JTOJDKHUKA YAOBJIETBOPUTH TPEOOBAaHUS KpEeAUTOpa
o ormare ToBapoB (paboT, ycayr), BKJIIOYas HECIIOCOOHOCTh OOCCIEYUTh
00s13aTeNbHbIC IIJIaTeKU B OIKET W BHEOIOJKETHBIE (OHMABI, B CBSI3U C
MpEBBIIIEHUEM O0053aTEIbCTB JOMKHUKA HAJ[ €ro MMYIIECTBOM WJIU B CBSI3U C
HEYJIOBJIETBOPUTEILHON CTPYKTYypoi OanaHca noikHUKa» (ctaThs 1 3akoHa), 4To
B YCJIOBUAX IIOBCEMECTHBIX  HEIUIaTeXed He MOrjJo  CHnocoOCTBOBATH
FapMOHUYHOMY Pa3BUTHIO XO3UCTBEHHOU JEATEIbHOCTH.

20 cenTsa6ps 1993 roga 6bu10 co3gano DenepanbHOE yIpaBieHUE 10 JeIam
O HECOCTOATENBbHOCTH (0aHKPOTCTBE) M (PUHAHCOBOMY O3JOPOBIICHUIO IPHU
["ockomumytiecTBe Poccuu, OCHOBHBIMH 3a/ladaMy KOTOPOTO CTalld pa3paboTKa H
OCYIIIECTBJICHUE KOMIUIEKCAa MEp, HampaBJeHHBIX Ha 3(P(DEKTUBHYIO peaTu3aiuio
3aKOHOJATENbCTBA O HECOCTOSITEIBHOCTH, a TakKe Ha MpeaoTBpaliecHue
HETaTUBHBIX MOCJIEJICTBUNA PEATbHBIX OAHKPOTCTB MPEANPUITHI I OpraHU3aIUi.

OueBuyHas HEOOXOJIUMOCTH B HOBOM 3aKOHE MpHBEIa K MPUHATHIO &
auBaps 1998 roma ®enepanbHoro 3akoHa Ne 6-O3 «O HeCOCTOATEIBHOCTH
(6aHKPOTCTBE)», KOTOPBIA 3HAYUTEIHLHO OTJIMYAJICS OT JICMCTBOBAaBIIETO paHee. B
OCHOBY 3aKOHa ObLTa 3aJI0KEHa HJICOJIOTHs, OCHOBAHHAsI HA OTKa3¢ OT MPUHIIUIA
HEOIUIATHOCTU JI0JiITa TIPU OMNPEJCICHUN KPUTEPHUs OaHKPOTCTBA B TIOJb3Y
MIPUHIINAIIA HETUIATEKECITOCOOHOCTH.

JlanpHeliliee pa3BUTHE HOPMATHUBHOIO PETYJIUPOBaHUS OaHKPOTCTBA B
Poccun nanuio otpaxkenue B DenepanbHoM 3akoHEe «O HECOCTOSATEIBHOCTH
(6ankpotcTBe)» OT 26 OkTsiOpst 2002 r. No 127-®D3, neiicTByromieM (HapaBHE C

HWHBIMH 3aKOHaMH H IIOA3aKOHHBIMH aKTaMI/I) B HACTOAIICC BPCM:I.



14

1.2 TTonsiTHE HECOCTOATEILHOCTH (0AHKPOTCTBA)

HecocTositenbHOCTh (0aHKPOTCTBO) - 3TO MPU3HAHHAS apOUTPaKHBIM CYIOM
HECIIOCOOHOCTh JOJDKHMKA B IIOJHOM OOBEME YAOBJIETBOPUTH TpeOOBaHUS
KPEIUTOPOB IO JEHEKHBIM 00s3aTeNIbcTBaM U (MJIM) UCHOJHUTH O0S3aHHOCTD 110
yIuIaTe 00s3aTebHBIX TLIATEeKEH

Cnenyer oOpatuThb BHHMaHHME€ Ha TO, UTO HECOCTOATEIbHOCTHIO
(OaHKpOTCTBOM)  NpPHU3HAETCA  HECHOCOOHOCTh  JOJDKHHKA  YAOBIIETBOPUTH
TpeOOBaHUs KPEIUTOPOB, XapaKTep KOTOPBIX CTPOTO ONPEENIEH, a UMEHHO!

® 110 JICHEKHBIM 00513aTEIbCTBAM JOJIKHHKA;
® [0 yIare JOJDKHUKOM OOSA3aTEeNbHBIX IUIATEXKEH, a UMEHHO HAJIOTOB,
cOOpOB U TOIUIHH.

Heucnonnenune uHbIX TpeOOBaHUI HE SIBISETCS OCHOBAHUEM IS IPU3HAHUS
OpraHu3alnud OAHKPOTOM.

[lon neHexHbIM TpeOOBaHHEM MOHMMAETCA OOS3aHHOCTh JOJDKHHUKA
YVIUIATUTh KPEAUTOPY OMNPEACNECHHYI0 JEHEXHYI0 CyMMYy IO OCHOBAHHUIO,
npenycMoTpeHHoMy ['paxknanckum kojgekcoM Poccuiickoit denepanuu (ganee -
'K P®). Hammpumep, mo 0053aTenbCTBY, BOZHHUKIIIEMY M3 IPaKIaHCKO-TIPABOBOTO
noroBopa. Kpome Toro, neHexHoe 00s3aTeNbCTBO MOKET BOSHUKHYTh BCIIEJICTBUE
NPUYUHEHUS Bpeaa, MO0 BCIEeICTBUE HEOCHOBATEIBHOTO O0OTAIICHHUS.

[lepBbIM MNpPU3HAKOM JIEHEXKHOTO 0053aTeNbCTBA SBISETCA HAIM4YMe
0053aHHOCTH JOJUKHUKA YIJIATUTh JIEHbIM, a HE MEpeAaTbh TOBApbl, BBHINOJIHUTH
paboThI MIIM 0Ka3aTh yCIYTH.

Bropoii mnpuszHak JeHexHOro oO0s3aTeNbcTBA - 3TO OCHOBAaHUE €ro
BO3HUKHOBEHUs, MpenycMorpeHHoe wuckmountenbHo 'K P®. Ilosromy, eciu
OpraHM3alysl He BBIIJIAYMBAET CBOMM paOOTHUKaM 3apabOTHYIO IUIaTy, HE HMes
JIpYroi 3aI0J>KEHHOCTH, OHA HE MOXKET ObITh MpU3HaHa OAHKPOTOM, MOCKOJIBKY

00s3aTeNbCTBA OpPraHU3alMy IO OIUIaTe TPyAa HE MPU3HAKOTCS JICHEKHBIMHU, B

Yem:s pen. ®enepanpHoro 3akoHa ot 28 anpens 2009 roga Ne 127-D3.
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cuny toro, yro mnpeaycmorpenbl He 'K, a TpymoBeiM komekcom Poccuiickoit
Oepneparnuu (nasee - TK PO).

TpeOoBaHus  KpeaIUTOpPOB IO  00sA3aTeNbCTBAM, HE  SIBIISIIOLIUMCS
JIEHe)KHBIMU, MOTYT OBITh TMPEIBSABICHBI B CYyJH, TJI€ pPacCMaTpUBAIOTCS B
YCTaHOBJIEHHOM IPOLECCYAIBHBIM 3aKOHOAATENbCTBOM Topsake. [Ipu stom mis
OTPE/ICIICHUS] HAIMYUS MPU3HAKOB OAHKPOTCTBA JOJDKHUKA MOTYT YUUTHIBATHCS
COOTBETCTBYIOIIIME CYMMBbI, B3BICKAHHBIE CYJOM BMECTO MPUYUATABIIETOCA
KpEJIUTOPY HCIIONHEHHUs] 00s3aTeIhCTBA B HAType 2 Hcxomst u3 sroro, auny,
YKEJIAIoIIeMy WHHUITMUPOBATh MpoIlecC OAHKPOTCTBA B OTHOIIIEHUH OpTraHU3alluu, B
MEPBYIO0 OYepe/lb, HEOOXOAUMO B CYJeOHOM TOPSIKE YCTAHOBUTH HACTOSINEE K
Hel TpeOoBaHue, 4YeM U Mpeodpa3oBaTh €ro B ICHEKHOE.

OOsi3aTenbHblE  IJATEXKW -  ATO  IUIATEXKHU,  MPETyCMOTPEHHBIE
3aKOHOAATENbCTBOM O Hajorax u cbopax. [losToMy Heymiata HajIOrOB MOXKET
CTaTh OCHOBAaHMEM JIsl OAHKPOTCTBA U JTUKBUIALIUH.

Uro KacaeTrcs COOTHOLICHUS TEPMUHOB  «HECOCTOSITEIBHOCTH» U
«OaHKPOTCTBO», TO COTJACHO JACHCTBYIOIIEMY 3aKOHOJATENbCTBY AITH MMOHSATHUS
paBHO3HauYHbl. HO B ropuinueckoil Hayke mpeBaupyeT MHEHHE O HEOOXOIUMOCTH
BO3Bpara JIOPEBOJIIOIMOHHON TPAaKTOBKH, COIJIaCHO KOTOpOU
«HECOCTOSATENBHOCTBY» - 3TO COCTOSIHUE HEJAOCTATOYHOCTU MUMYIIECTBA JOJKHUKA
JUIS yJIOBJIETBOPEHUSI TpeOOBaHUN KpEeIUTOPOB, a OAHKPOTCTBO - MPECTYIMHOE
JesTHUE, COBEpIIAEMOE HECOCTOSITEIbHBIM JOJKHUKOM. Onnako
3aKOHOJATEIBLHBIMU U CYJCOHBIMU aKTaMH, MPEJACTABUTEIISIMU IOPUINYECKON U
HSKOHOMUYECKON HAyKH TEPMUHOM «HECOCTOATENIBHOCTH (OAaHKPOTCTBO)» B OJIHUX
ciIy4asix 0003Ha4YaeTcsi HECMOCOOHOCTh JOJIKHUKA yIOBIETBOPUTH OIMpEIeTICHHbIC
TpeOOBaHUs, a B JPYrUX - Mpolecc OaHKPOTCTBA, TO €CTh BECh KOMILIEKC

o 13
OTHOLICHHNH, PCTYJIUPYCMbBIX 3dKOHOAATCIILCTBOM O HCCOCTOATCIIBHOCTU

12 Cm.: TlocTaHoBITCHHS IMnenyma BAC P® ot 15 nexabps 2001 roga Ne 29. I1. 1.
B3 Cm.: Tkaues B.H. «AxTyanpHbIe TIPOOJEMBI HECOCTOSTEIBHOCTH (OaHKPOTCTBA) B

COBPEMEHHOM POCCHUIICKOM IpaBe». Jluccepraius KaHauaara opuandeckux Hayk. M.: 1999 rog.
C. 139.
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1.3 Cy0beKThl HHCTUTYTA HECOCTOSITEIbHOCTH (0AaHKPOTCTBA)

CyOBbeKTbl MHCTUTYTa HECOCTOSITeNbHOCTH (OaHKPOTCTBA) - NUIA, IpaBa,
00SI3aHHOCTM U OTBETCTBEHHOCTb  KOTOPBIX  3aKpEIJIEHbl HOpPMamu O
HECOCTOSITETLHOCTH (0aHKPOTCTBE). HCTUTYT HECOCTOSATEILHOCTH (OAaHKPOTCTBA)
UMEET CaMOCTOSITEIbHBIN, XapaKTEPHBIN TOIBKO JIJII HETO CYOBEKTHBIM cocras™.
Kak cnipaBeaniuBo otmeuaet Temtokuda M.B., kpyr cyObeKTOB KOHKYPCHOTO TIpaBa
HIMpe, 4eM KpYyr CcyOBEKTOB Tpa)KAaHCKOTO IpaBa, MOCKOJIbKY B KOHKYPCHBIX
OTHOUIEHUSX YYaCTBYIOT COOpaHHE KPEIUTOPOB U KOMHUTET KPEIUTOPOB, KOTOPHIE
He 00J1aJIal0T TPaXKIaHCKON MPaBOCyObEKTHOCTHIO, B CUITYy TOTO, YTO HE SBJISIFOTCS
HU IOPUIUYECKUMU JIMLAMU, HUA TIPEACTABUTEISAMHU C TOYKH MPEHUS TPAKIAHCKOTO
npasa.

Kpurepuem 00beIMHEHHS MHOTOYMCIEHHBIX CYOBEKTOB HHCTUTYTA
HECOCTOSITENIbHOCTH (0aHKPOTCTBAa) B TPYIIIBl SBISETCS CXOJCTBO LEleH u
WHTEPECOB YJIEHOB TPYyNIIbl B MPOLECCE YCTAHOBJIEHUS HECOCTOSATEIbHOCTU
(6ankpotctBa). Takum 00pa3oM, MOXHO BBLICTHTH IISITh TPYHI CYOBEKTOB
WHCTUTYTA HECOCTOSTEIBHOCTU (OAaHKPOTCTBA):

I'pynna nomkHuUKa!

® JIOJKHUK;

® PYKOBOJUTEIb IOJKHUKA — FOPUIUUYECKOTO JINIIA;

e yupeauTesn (YYaCTHUKH) TOJKHUKA;

® COOCTBEHHUK MMYIIECTBA JOHKHUKA — YHUTAPHOTO MPEIIPUSTHUS;

® [IpEACTaBUTEINb yUpeauTenei (y4acCTHUKOB) JINOO COOCTBEHHUK UMYIIECTBA.
['pynna kpeauTopos:

® KpEIWUTOpbI, HMEKIIME NpPaBO Y4YaCTBOBATh B MPOBEACHHUMU MPOLEAYP
OaHKPOTCTBA;

® KpPEAUTOpBI, MMEIOUIME IIPaBO Y4YacTBOBAaTh B IPOBEICHHUM IPOLEAYP

6aHKp0TCTBa HCKIIFTOUUTCIIBHO YCPC3 IIPCACTABUTCIIA,

14 :
Cwm.: Temrokuna M.B. «CobOpaHue KpeauTOpoB HECOCTOSTEIBHOTO TOJDKHUKA KaK CyOBEKT KaK
KOHKypcHOTO mpaBa». M.: Aasokar, 2003 rox. C. 30.
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® KpEOUTOpbI, HE HMMEIOIIME IIpaBa y4acTBOBaTb B IIPOBEICHHUU NPOLEAYP
O0aHKpOTCTBA (IPUBUIIETHPOBAHHBIE KPEAUTOPHI);
e coOpaHuEe U KOMUTET KPEAUTOPOB, UX MPEACTABUTEINH;
['pynmna apOUTpaskHOTO YIIPABIISAIOILETO:
e apOUTPAXKHBIN YIIPaBISIOLINI;
® caMoperyJMpyemasi opraHu3aius apOUTPAKHBIX YIIPaBISAIOIINX;
® pPEeCTPOAEpPIKATEID;

YeTBEPTYI0 M IATYHO I'PYIIy YYaCTHUKOB MHCTUTYTa HECOCTOSATEIBHOCTH
(OaHKpPOTCTBA) MPENCTABISAIOT COOTBETCTBEHHO apOUTPaXHBIA CyJ U OpraHbl
rocyJapCTBEHHOM BJIACTU U MECTHOT'O CaMOYITPaBJIEHUSI.

[Ipu OaHKPOTCTBE OTHENBHBIX KATErOpHH JOKHUKOB Y4acTHE MOTYT
npuHUMaTh W uHble cyObekThl. Hampumep, Llentpanbnbiii bank Poccuiickoit
denepauny, caMOperyjaupyemMble OpraHu3aluy NpoPecCUOHANbHBIX YYAaCTHUKOB
pBIHKA LEMHbIX Oymar.

JIOJOKHUK - 3TO TpaXKJAHUH WM FOPUIWYECKOE JIMIO0, OKa3aBIlIeecs
HECTIOCOOHBIM  YIOBJIETBOPUTh  TpeOOBaHMSI  KPEOUTOPOB IO  JIEHEKHBIM
o0si3aTenbcTBAaM W (WJIM) HUCIHOJMHUTH OOSI3aHHOCTh M0 YIUIaTe€ 00s3aTeNIbHBIX
IUIATEKENW B TEUEHUE TPEX MECALIEB WM B TEYEHUE MHOI'O CPOKA, YCTAaHOBJIEHHOIO
3akoHOM 0 GaHkporcTBe . C TOro MOMEHTA, KOIIA JIMIO HAYHHACT OTBEYATH
yKa3aHHOMY ONPEJEJICHUI0, Ha HEero OyIyT pacnpoCTPaHATbCA HOPMBI
3aKOHO/ATEIbCTBA O OAHKPOTCTBE.

JIumo MoOXXeT cTaTh JOJDKHUKOM UM JI0 TMOSIBJIICHUS TPHU3HAKOB
HECOCTOSITENIFHOCTH, MOAAaB B apOMTpaXHBIN Cy[ 3asBJICHHE O NMPU3HAHUU ceOs
OaHKPOTOM. B IIPaBOBOM JATEpaAType BBOJUTCS IIOHATHE
«KOHKYPCOCIIOCOOHOCTB», MOJ KOTOPOHW MNOHMMAETCS CIOCOOHOCTh JHIa OBITh

16
OOBSBIICHHBIM HECOCTOSITENIbHBIM (OaHkpoTOoM) . CopepikaHue 3TOTO TEepMHUHA

' Mmeercst B BH/Ty CPOK, SBIAIOMIMIICS TPH3HAKOM HECOCTOSTENBHOCTH TOM KATErOPUHM JIHIL, K
KOTOPOM OTHOCHUTCA NOJDKHUK. Hampumep, 1 KpeIUTHOM OpraHU3alUKu 3TOT CPOK COCTABIISET
14 nuein.

16 Cm.: Bensix B.C. «IIpaBoBBIC OCHOBBI HecOCTOsITENEHOCTH (OaHKpoTCcTBa)». M.: Hopma, 2001
rox. C. 51.
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OTIpEAENsACTCS TaKKe KaK «COLMaJbHO W DJKOHOMHYECKH 00OecredeHHbIe
BO3MOKHOCTH  JIMLIa HECTH  BO3JOKEHHBIE HA  HEr0  HMMYIIECTBEHHO-
OpraHU3allHOHHBIE  OrpaHMYEHUsA, OOBbEM  KOTOPBIX  M3MepsieTcss  Bcel
COBOKYITHOCTBIO Mep BO3ICHCTBHUS, MPEAyCMOTPEHHBIX KOHKYPCHBIM IPaBOM» .

PykoBonuTenb NOKHUKA (AUPEKTOpP, T€HEPAIbHBIN JAUPEKTOP) HOpMaMuU
3aKOHO/ATeNhCTBA O OAHKPOTCTBE HAAENSACTCS IENBIM  PSIOM TpaB U
ob6si3anHoctert (m. 1 ct. 9, m. 1 c1. 30, m. 3 cT. 72 3akoHa 0 GAHKPOTCTBE U Ap.).
[IpenycMoTpeHa Takke rpa)kJIaHCKO-TIPaBOBasi, aJIMUHUCTPATUBHASI U YTOJOBHAs
OTBETCTBEHHOCTh PYKOBOJUTEIIS 32 HAPYIICHUE YKA3aHHBIX HOPM.

VYupeautrenu  (Y4aCTHHKH,  aKIMOHEpbl)  JOJDKHUKA  NPAKTUYECKU
OTCTpaHEHbI 3aKOHOM OT BIMSIHUS Ha MPOBEACHHE Mpoleayp OaHkpoTcTBa. OHU
BIIpaBE OKa3bIBaTh (PMHAHCOBYIO TMOMOIIb JOJKHHUKY, HCIOJHITH €ro
o0si3aTenbCTBA, HO  O0S3aHBl  NPUHHMATh  CBOEBPEMEHHBIE  MEpbl 10
npeaynpexaeHnio OaHKpoTcTBa opranu3auuii (1. 2 ct. 30 3akoHa o OaHKPOTCTBE).
[Tocne BO30OYykIeHHS TPOU3BOACTBA MO eIy O OAHKPOTCTBE OHU HE BIIpaBe
TpeObOBaTh OT JOJDKHMKA TIOTAICHUS 3aJ0JDKEHHOCTH Tepe]; HUMHU  TI0
00s13aTeTbCTBAM, BHITEKAIOIUM U3 UX y4acTHsl.

OnHu MOTyT 3aBUTh O CBOMX IpPaBax TOJHKO Ha TO MMYILECTBO OAHKPOTA,
KOTOpOE He OBUIO TPOJIaHO M OT MPUHATHUS KOTOPOTO OTKA3aJIHCh KPEIUTOPHI.

CoOCTBEeHHUK UMYIIECTBA JOJDKHUKA - YHUTAPHOTO MPEANpUITHS (Jajee 1Mo
TEKCTy - cOOCTBEHHHK) cornacHo m. 2 cT. 48 'K P® otHOcuTcs k kareropuu
ydpeanuTeNs, HO MMEIOIIEr0 Ha WMYIIECTBO JOJDKHHKAa HE 0053aTeIhCTBEHHOE
paBo, a MpaBo coOCTBEHHOCTH. [lo3TOMY €ro mpaBoOBOil CTaTyC B KOHKYPCHBIX
OTHOIIEHUSX BO MHOTOM aHAJOTHYEH MPABOBOMY IIOJOKECHUIO YyuUpeauTeNen
(yuactHukoB) nommkHuKa. Hampumep, denepanbHOe areHTCTBO MO YNPaBICHUIO
denepanbHBIM  UMYIIECTBOM  OCYIIECTBISIET  TOJHOMOYHS  COOCTBEHHHKA

HMyHIeCTBa  OOJDKHHKA - (I)ez[epanbﬁoro rocyagapCTBCHHOTO  YHUTApPHOI'O

7w HNaxapykoB A.A. «IIpaBoBoe peryiampoBaHre KOHKYPCHOTO MPOU3BOACTBA IOPUIUUECKUX
au1l (BOIPOCH TEOPUM M MPAKTHKH)». Juccepranus kaHauaara opuandeckux Hayk. M.: 2005
rox. C. 107.
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OpEeAnpusATAs NpU MPOBEACHUU Mpolenyp OaHKpOTCTBa, a ropoj MOCKBY Kak
COOCTBEHHMKAa HMMYILIECTBAa JIOJDKHHUKOB - TOCYJApPCTBEHHBIX YHHUTapHBIX
npennpustuii  npexacrasiaser Komurer ropoma  MockBel 1o zgenam o
HECOCTOATENBHOCTH (0AHKPOTCTBE).

[IpencraButenu  yupeautened  (y4acTHUKOB) JIOJDKHMKA, a  TaKkKe
coOCTBEHHMKa MMEIOT 0oJiee IIMPOKHE IpaBa B KOHKYpCHOM mpouecce. OHu
BIIPAaBE€ BBICTYNATh [0 BONPOCAM IIOBECTKH COOpaHUs KpPEAUTOPOB, HMEIOT
IPaBOBOM CTAaTyC JIMLA, YYacCTBYIOIIETO B apOUTPaXKHOM IpolLecce MO ey O
OaHKpOTCTBE, BIIpaBE€ IMOJaBaTh B APOUTPAKHBIA CyJ >KaloObl Ha JEHCTBUS
apOUTPaXHOTO YTPABIISIIOIIETO, PEUICHUs] cOOpaHHs KPEIUTOPOB WM KOMHTETA
KPEAUTOPOB, MPENBABIATh B apOUTPaXHBIA CyJ BO3PAKEHUS OTHOCUTEIIBHO
TpeboBanuii kpeautopoB (m. 1 ct. 12, ct. 35, m. 3 cT. 60, . 2 cr. 72 3akoHa o
OaHKPOTCTBE).

[TonHoMouMsT mpeAcTaBUTENs] COOCTBEHHHMKA HWMYUIECTBA JIOJDKHHMKA -
(denepanbHOro TOCYAapCTBEHHOTO YHUTApHOTO MPEANPHUITHS BO3JOKEHBI Ha
denepanbHOE areHTCTBO MO YHPABICHUIO (eepatbHbIM UMYILECTBOM.

Kpenutop — 1nuio, wuMerliee MO OTHOUIEHUIO K JIOJDKHUKY TIPaBo
TpeOOBaHUS MO JEHEKHBIM 0053aTENLCTBAM M MHBIM 00s3aTENbCTBAM, 00 yruiare
00s13aTENbHBIX TJIATEKEH, O BBITIJIATE BBIXOJHBIX MOCOOUN U 00 oruiate Tpyaa Jull,
paboTaronux no TpyAoBoMy JoroBopy (ct. 2 3akoHa o OaHkporctBe). [loHsiThe
KpeAUTOpa B KOHKYPCHOM IIpaBe SIBISETCS OOJee MIMPOKUM [0 CPABHEHMIO C
IpaXKJaHCKO-TIPABOBBIM, MOCKOJIBKY OXBAaTbhIBAET KPEIAUTOPOB M MO TPAKIAHCKO-
IPaBOBOMY JIOTOBOPY, U 1O JEHEKHOMY 00513aTENbCTBY, U PAOOTHUKOB JIOJKHUKA,
U TOCYIapCTBO B JIMLIE YHOJHOMOYEHHBIX OPraHoB ¢ TpeOOBaHUSAMH OO0 yIuiaTe

00s13aTENIbHBIX TIJIATEKEM.
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B ropuauueckod  smrTepaType  BCTPEYAKOTCS  Pa3jIM4YHbIE  MHEHHS
OTHOCHUTEJIBHO KPUTEPUEB pa3LECICHUS KPEAUTOPOB HAa BUIbI, OIPEIACIAIOLINEC
cTaTyc Kpeautropa B Jelie O OaHKpPOTCTBE B macroseii pabote aBTOp
CrpynmupyeT KpEeAUTOPOB IO CTENEHM WX BIUSHUA Ha BBIOOp U MPOBEIACHUE
npoueayp OaHKpPOTCTBA, MOCKOJBKY pa3eisieT MHEHHE O TOM, UYTO TaKoe JeJIeHUE
ABIIAETCS HanboJiee BaXXHBIM C TEOPETUUYECKON U MPAKTUYECKOH TOYEK 3p€HI/I$Ilg.
BryTpH Kax10M rpynnsl KpEAUTOPSI MMOAPA3AEIAIOTCS Ha BUIBI B 3aBUCUMOCTH OT
XapakTepa 00s13aTeIbCTBA, CBSA3BIBAIOIIETO JIOJDKHUKA M €T0 KPEIUTOPOB, a TaKXKe
OT MOMEHTa HACTyIUIGHHs CpOKa MWCHOJHEeHusi ooOs3arenscTBa. I[lpaBa wu
00513aHHOCTH KPEIUTOPOB PA3JINYHBIX BUJIOB UMEIOT CYIIIECTBEHHBIE OTIMYHS.

IlepBasg rpynma KpeauTopoB - OTO KPEAUTOPbI, HMEIIIUE [PaBO
y4acTBOBaTh B MPOBEACHUM Mpoueayp OaHkpoTcTBa. TOJBKO 3Ta rpynmna uMeeT
BO3MOKHOCTh OKa3bIBaTh BJIMSHHME HA Pa3BUTHE KOHKYPCHOTO Iporecca. Mecto B
CHACTEME KOHKYPCHBIX OTHOILIEHUW JTOM TPYIIbl KPEAUTOPOB EMKO OIPENECIAET
(dopMyrna «MaKCUMyM MpPaB NPU MAJIBIX HIAHCAX HA YAOBJIETBOPEHUE TPEOOBAHUI».
Ona BxmodaeT B ceOs JABa BHJA KPEAUTOPOB: KOHKYPCHBIX KPEAUTOPOB U
YIIOJTHOMOYEHHBIE OPraHbl:

® KOHKYPCHBIE KPEIUTOPbl - KPEAUTOPHI IO JCHEKHOMY O0053aTelIbCTBY,
nepes KOTOPbIMU JOJIKHUK HECET 00513aHHOCTh YIUIATUTh JEHEXKHYIO CYyMMY

10 OCHOBaHMI0, npeaycMoTpeHHoMy ['K P®. HMckitoueHne: He OTHOCATCS K

TaKOMYy BHJY KpPEIUTOPOB YIOJHOMOYECHHBIE OpraHbl, IpaxkaaHe, Iepen

KOTOPBIMH JOJDKHUK HECET OTBETCTBEHHOCTH 3a IMPUYMHEHHUE Bpeaa XU3HU

WIH 3JI0POBbIO, MOPAJIBHOTO Bpenia, TMOO MMEET 00s13aTeIbCTBA M0 BBIILJIATE

BO3HArpaxacHust aBTopaM pe3yJibTaTOB TBOp‘-IGCKOfI ACATCIIbHOCTH, a TAKXKC

8 Hanpumep, npencenatens cyaeGHOro cocraBa ApGuTpaxkHoro cyaa OpioBckoit odmacti B.A.
XUMHUYEB K YHCIY OCHOBHBIX KpPUTEPHUEB, IO3BOJIIONIMX KIacCU(UIMPOBATH KPEAUTOPOB,
OTHOCHUT «XapakTep 00s3aTelbCTBa, CBS3BIBAIOIIETO JOJDKHHKA ¥ KPEIUTOpa, BpeMs
BO3HHKHOBEHHUS O3TOr0 00s3aTenbCcTBA, OOECHEYEHHOCTh M COLUMAIBHYIO 3HAYUMOCTh
3amumiaeMoro  uHTepecay. Cm.: XummueB B.A.  «llepcniekTuBHBIE  HampaBJEHUS
COBEPILIEHCTBOBAHMS TPABOBOTO PETYIUPOBAHUS B cpepe HECOCTOATENLHOCTH (OaHKPOTCTBA)Y.
Bectauk BAC P® Ne 6, 2005 rox. C. 30-32.

¥ Cm.: Xummues B.A. «3ammra npaB KpexuTopoB mpu OaHKpoTcTBe». M.. Boarepc Kiysep,
2005 roga. C. 29.
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yupeauTenu (y4YaCTHUKH) JOJDKHUKA MO 00s3aTelIbCTBaM, BBITEKAIOIIUM M3

TAaKOro ydacTus. Pa3HOBHUIHOCTBIO KOHKYPCHBIX KPEAUTOPOB SIBISAIOTCS

KpEIUTOphI, TpeOOBaHUSI KOTOPHIX OOECIeUeHbl 3ajJ0roM HWMYIIECTBa

JOJKHUKA («3aJI0TOBBIE KPEIUTOPHI»);

® VYIOJHOMOYEHHbIE OpraHel - (QenepaibHble OPraHbl HCIOJIHUTEIbHON

BJIACTH, YTOJHOMOYEHHBIE TMPEJCTaBIsATh B Jelie O OaHKPOTCTBE H B

npoieaypax 0aHKpOTCTBa TpeOOBaHUS 00 yruiate 00s3aTeIbHBIX TUIATEXKEH

u TpeboBanmss P® mo neHexHBIM 00s3aTENbCTBAM, a TaKXKe OPTaHbI

UCTIOJIHUTENFHOM  BiIactTh  cyObekToB ~ P®D,  opranbl  MECTHOTO

CaMOYTIPABJICHUA, YIIOJITHOMOYEHHBIE IIPEACTABIATD TpeOOBAHMUS

COOTBETCTBEHHO CyOBEeKkTOB P® W MyHHIIMNAIBHBIX OOpa3oBaHUU II0

JEHEXKHBIM 00s13aTenbeTBaM. DefepadbHbIM  YIIOJHOMOUYEHHBIM OPraHoM

spisiercs: DenepanbHas HAIOropas Cily»k0a, KOTOpas OCYIIECTBISIET CBOM

MOJIHOMOYHST KaK HEMOCPEICTBEHHO, TaK M 4Yepe3 TEeppUTOPHUAIbHBIC

Hanorossle opranbl. @CH Poccum m €€ TeppuTOpHalbHBIE OpPraHbl B

YCTaHOBJCHHON cdepe JeATENbHOCTH SBISAIOTCA IPaBOMPEEMHUKAMHU

OCDO Poccuu no BceM NMPaBOOTHOUIEHUSAM, CBA3aHHBIM C IPE/ICTABICHUEM

untepecoB P® B npoueaypax OaHKpOTCTBA. YTIOJHOMOUYEHHBIM OPraHOM T.

Mockssl sBisiercst Komurer r. MOCKBBI 1O J1ejlaM O HECOCTOATEIBHOCTH

(6aHKpOTCTBE).

PaccMOTprM OCHOBBI MPABOBOIO MOJOKEHHUS KPEAUTOPOB ATOW TPYMIIBL
KoHKypcHBIN KpeauTop BIpaBe 00paaThCs B apOUTPAKHBIN CYJ] C 3aABICHUEM O
OPU3HAHUU JIOJDKHMKA OaHKpOTOM, Y4YacTBOBAaTb B COOpPAaHMSIX KPEAUTOPOB C
IIPaBOM T0JI0Ca, SIBJSETCS JIMLOM, YYaCTBYIOIIMM B JieJe. 3aJIOrOBbIE KPEAUTOPBI
HaJIeJICHbI JOTOTHUTEIbHBIMU MTPaBaMU B MpoLeaypax OaHKPOTCTBA U FapaHTUsIMU
yAOBIETBOpeHUs: TpeOoBaHuid. Hampumep, B xoxe mnpouenyp OaHKpOTCTBA
JOJDKHUK BIIPaBE PaclopspKATHCS UMYLIECTBOM, SIBJISIOIIMMCS IIPEAMETOM 3aJI0ra,
TOJIBKO C COIJIaCHsl KpEeIUTopa, TpeOOBaHHUS KOTOPOro OOECHEYEHBbl 3aJI0rOM
Takoro umymectBa. ObecrneueHHbIe 3aJI0T0OM TPeOOBaHUS KPEAUTOPA MOTAIIAI0TCs

3a CYCT CTOMMOCTHU IMPOAAHHOTO HMMYHICCTBA IPCHUMYHICCTBCHHO IICPCA HWHbBIMHU
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KpeIUTOpaMu, 3a HEKOTOPHIMU UCKIIIOUCHUSIMU. MHEHUE 3aJI0TOBBIX KPEAUTOPOB O
MPOBEJCHUU OTJEIbHBIX MEPONPUSITUNA MOMKET SIBISTHCS CBOCOOPA3HBIM «BETOX.
[IpaBoBOl cTAaTyc yHNOJHOMOYEHHBIX OpPraHOB HJEHTUYEH IPABOBOMY CTaTyCy
KOHKYPCHBIX KpeauTopoB. OJIHAKO TMOJHOMOYHUS YIOJHOMOYEHHBIX OpPraHOB
cyObekToB PO M MyHUIIMMANBHBIX OOpa30BaHUN OTPAHUYEHBI MO CPABHEHUIO C
MOJTHOMOYHUSIMU (PeiepalIbHBIX YIIOJTHOMOUYEHHBIX OPTaHOB, TTOCKOJIBKY M3 BEJACHUS
pPErMOHANIBHBIX M MECTHBIX OpPraHOB HCKIIOYEHBI TpeboBaHus 00 yIuiare
00s13aTENbHBIX TUIATEkKEH.

Btopas rpynna KpeauTopoB - KpeAUTOPhI, UMEIOIINUE MPaBO y4acCTBOBAThH B
MIPOBEICHUH TPOIEYp OaHKPOTCTBA MCKIIIOUHUTEIIBHO Yepe3 MpeACTaBUTENs. JTU
JUlla HE BIIpaBe JIMYHO Yy4YacTBOBaTh B KOHKYPCHOM Iipoiiecce, TpeOoBaTh
NpU3HAHUS JIOJDKHUKA OaHKPOTOM, Y4YacTBOBAaTb B COOpaHUSIX KpPEIUTOPOB,
00>kajoBaTh Cy/neOHBIC aKThl, BHIHOCHMbIC MPU PACCMOTPEHHUH JieJia, 00KaaoBaTh
JNEeUCTBUSL apOUTPaKHOTO ympapisomero v T.J. OTOenbHbIe U3 YKa3aHHBIX
MPaBOMOYUN MPENOCTaBIEHbl MPEACTABUTENI0 Takux KkpeauTopoB. He wmenee
BAXHO, YTO 3aJ0JDKCHHOCTh IE€pell TAaKUMH KpeautopamMu (10 JaHHBIM
OCHOBAHHUSIM) HE YUHUTHIBACTCS MPHU YCTAHOBJICHUU MTPU3HAKOB HECOCTOSTEILHOCTH
noykHUKA (1. 2 ¢T. 4 3akoHa 0 OaHKPOTCTBE).

K oroli rpynme KpeauTOpoB OTHOCATCS — ydpeauTenu (YYaCTHHKH)
JIOJDKHHMKA, a Takke paOOTHUKHU JIOJDKHUKA, B T.4. OBIBIIME, U HWHBIC JIUIIA,
UMEIOIIME TI0 OTHOIICHHWIO K JODKHUKY TpeOOBaHUS MO BBIIJIATE BBIXOIHBIX
nocobuit u omnare Tpyaa. PaOOTHUKM JOKHUKA HMMEIT  HEKOTOPbIS
MpPEUMYIIECTBA MEpe] KOHKYPCHBIMU KPEAUTOPAMH, TO3TOMY CUHUTAIOTCS
MPUBUJIETUPOBAHHBIMHU KpeAUTOpaMu. B 4acTHOCTH, UX TpeOOBaHUS BKIIIOUAIOTCS
B peecTp TpeOOBaHUU KPEAUTOPOB IO MPEJACTABICHUID apOUTPaKHOTO
YIPABJISIOIIETO, TOATOMY paOOTHUKY HE HYKHO 00pamarbcsi B apOUTPpaKHBINA CY]T
B YCTAHOBJICHHBIE CPOKH C COOTBETCTBYIOIIUM 3asiBIIEHUEM. PacyeTsl Mo BbIILIaTE
BBIXOJIHBIX TOCOOMI W oriaTe Tpyjaa Jinil, paboTarmuxX Wik paboTaBIIMX IO
TPYAOBOMY JIOTOBOPY, IPOU3BOJATCS BO BTOpYto ouepens (1. 4 cr. 134 3akona o

6aHKp0TCTB€). 3a,IIOJ'I}KeHHOCTB 110 3apa60THoﬁ I1aTc, BO3HHKIIAA II0CJIC
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NPUHATHUSL apOUTPAKHBIM CYJOM 3asBJICHUS] O MPU3HAHUU JOHKHUKA OAHKPOTOM,
YIAOBJICTBOPSIETCS BHE OUEPE/IH.

[IpencraButenp paOOTHUKOB HAJAENIEH MpaBaMu, aHAJIOTMYHBIMU IpaBaM
npeACTaBUTENS  yupeauTened (y4acTHUKOB) JIOJDKHUKA, 3a HCKIIOUYCHHEM
MPEABABICHUS] BO3PAKECHHUI 1O TPEOOBAHUSM KPEIUTOPOB M OOJaaHMs TIpaBaMu
JIUL, YYaCTBYIOIUX B JIEJIE.

TpeTbst rpymnma KpeaIuTOpOB - 3TO KPEAUTOPbI, HE HMEIONIME IIpaBa
y4acTBOBaTh B IMIPOBEJICHUH MPOIIeAyp OAaHKPOTCTBA. 3aKOH O OAHKPOTCTBE JINIIIAET
JAHHYIO TPYIIY KPEAUTOPOB MpaBa BIUSHUSA HA PA3BUTHE KOHKYPCHOTO Ipoliecca,
HO B3aMEH IMPEAO0CTaBIACT MPABO HA IPHOPUTETHOE YIOBICTBOPEHUE TPEOOBAHUH.
[TosaTOMY 3Ty TpyIlIly KpeIUTOPOB UMEHYIOT «IIPUBUIETHPOBAHHBIE KPEIUTOPHD.
OHu He BHpaBe 0OpalIaThCsi B CyA C 3asBJICHHEM O MPU3HAHUM JOJKHUKA
OaHKPOTOM, HE YYaCTBYIOT B COOpaHHSIX KPEIUTOPOB, HE SBISIIOTCS JIMIIAMH,
YYaCTBYIOIIMMHU B Jiejie. 3aJ0JDKCHHOCTh TNeped TaKUMH KpeauTopamu (To
JAHHOMY OCHOBAHHWIO) HE YUYWUTHIBACTCS TMPU YCTAHOBJIECHUU MPU3HAKOB
HECOCTOSITEIBHOCTH JTOJDKHUKA. K 3TOM rpyIine OTHOCITCA KpPEeAUTOPHI IEPBOU U
BTOPOU ouepeau, KPeaUTOPHI 10 HE JECHEKHBIM U TEKYIIIUM 00s3aTeIhCTBAM:

® TrpaxJaHe, MNepe] KOTOPhIMU JOJDKHUK HECET OTBETCTBEHHOCTH 3a

IIPUYMHEHNE Bpela >KU3HU WIM 3J0pOBBIO, MOpPAJbHOIO BpeAa, HE

YBEIIOMJISIFOTCSL O Hayaje KOHKYPCHOTrO Ipoliecca A0 NPHU3HAHMS JAOJDKHUKA

O0ankpoTom. K npenmyiiectBaM Takoro Bujia KpeAUTOPOB OTHOCUTCS TO, YTO

B OTJIMYKE OT KOHKYPCHBIX KPEIUTOPOB, BBEJACHUE MPOLIETypbl OaHKPOTCTBA

HE JIMIIACT TaKuX TpaXJaH I[paBa Ha HEMEIJICHHOE WCIOJHEHUE

WCIIOJIHUTENBHBIX JOKYMEHTOB. KpoMe TOro, BBIIIATHI IO YKa3aHHBIM

TpeOOBAHUSIM TIPOU3BOJISATCS B IEPBYIO OUEPE/Ib;

® pacu€Thl Mo TpeOOBaHMSIM TPaXKJaH, Mepe]] KOTOPHIMU JOTKHUK HMEET
o0si3aTeNnbCTBA IO BBIIUIATE BO3HArpaXkJACHUs, aBTOpaM pPE3yJIbTaTOB

TBOPYECKOW JEATEIbHOCTH IPOU3BOAATCA BO BTOPYK ouepelb. B

OCTaJIbBHOM HpaBOBOfI CTaTyC TaKHUX KPCAHUTOPOB AHAJIOIHMYCH ITOJIOKCHHUIO
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rpaxaaH, Mepell KOTOPhIMU JOJDKHUK HECET OTBETCTBEHHOCTh 32
MIPUYUHEHNE BPEAA KU3HU WIH 3J0POBBIO;
® pPabOTHUKH JIOJDKHHUKA M MHBIC JIUIA, HMEIONTUE TI0 OTHOIICHUIO K JOJIKHUKY
TpeOOBaHUS 1O BBIIJIATE BHIXOAHBIX TOCOOUH U OIUIaTe Tpya,
® KPEAUTOPHI IO 0053aTEIIHCTBAM, HE SBJISIFOLIMMCS J€HEKHBIMU. TpeGoBaHMs
TaKUX KPEIUTOPOB MOTYT OBITh MPEIBSBICHBI B CyJ M PacCMaTPUBAIOTCS
CyJIOM, apOUTPAKHBIM CYJIOM B MOPSJIKE, YCTAHOBICHHOM MPOIECCYaTbHBIM
3aKOHOJATENHLCTBOM, HO HE B paMKax Jena O OaHKpOTCTBE. YKa3aHHBIE
KPEIUTOPBI CMOTYT Y4aCTBOBAaTh B KOHKYPCHOM IIPOLIECCE, TOJIBKO BBIPA3UB
cBo€ TpeOoBaHue B JeHEXHOU (popme. Torma cymMMbl, B3bICKAHHBIE CYJIOM
BMECTO HCIOJIHEHUSI 00s3aTelibcTBA B HAType, VYUYUTHIBAIOTCS IS
OTpEJICJICHUs] HalW4usl TMPU3HAKOB OaHKpoTcTBa. Takue TpeOOoBaHUS
KPEIUTOPOB MOJJICKAT BKIIIOUEHUIO B pPEecTp TpeOOBaHUI KPEAUTOPOB B
KauyecTBe TPeOOBAHMI KOHKYPCHBIX KPEIUTOPOB;
® KpEIUTOPHI MO TEKYIIUM 00s13aTehCTBaM (TUIaTekaM), KOTOPhIE BKIIOYAIOT
JIB€ TMOJTPYMIbL: KPEAUTOPHI 1O JICHEXKHBIM  00s3aTEIhCTBAM U
00s13aTeNbHBIM IJIATEKaM, KOTOPbIE BOSHUKIIN MOCIIE IPUHSTUS 3asIBICHUS O
NPU3HAHUN JIOJDKHUKA OaHKPOTOM H KPEAUTOPHl IO JICHEKHBIM
oOsi3aTenbCcTBAaM M 00sI3aTENIbHBIM  IUIaTEXaM, KOTOpPbIE BO3HUKIH O
OPUHATUS  3a8BJICHUS] O TPU3HAHUM JOJDKHUKA OaHKpPOTOM, HO CpPOK
WCTIOJIHEHUA KOTOPBIX HACTYNWJI TIOCI€ BBEACHUS COOTBETCTBYIOLIECH
nporeypbl 0aHKpOTCTBA. Takue TpeOOoBaHUS MPU3HAIOTCS TEKYIIUMU JIUIIThH
B paMKax TOW NPOLEAYPHI, B KOTOPOU HACTYIIAET CPOK UX UCTIOJTHEHHUS.
[IpenmyniecTBOM MPaBOBOIO CTATyCa TAKOTO BUJIa KPEAUTOPOB ABJISETCS TO,
YTO MX TpeOOBaHUS YIOBJIETBOPSIOTCS BHE KOHKypca (BHE Oudepeln), MO Mepe
HAaCTYIUICHUA CpOKa HUX HCHoiaHeHus. lLlens mnpeaocTaBiieHUsT JIIOT TaKUM
KpeIUTOpaM - MOOIIPEHUE YYACTHUKOB I'PAXKIAHCKOI0 000pOTa K BCTYIUICHHUIO B
TPYAOBBIE, T'PAXIAHCKAE W HWHBIC MPABOOTHOUIECHUS C JMLOM, HAXONSLIMMCS B

npolecce 0aHKPOTCTBA.
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CoOpanue KpeauTopoB - oObeauHeHue (IpeACTaBUTEIIbHBIM OpraH)
kpeautopoB. K kommereHuumum coOpaHUsi KPEAUTOPOB OTHECEHO pelIeHUE
BOXHEHUIIIUX BOIPOCOB: OIPECICHUE HANpaBiICHUs JalbHEHIIEro pa3BUTHS
npolecca OaHKPOTCTBA, CyAbObI JOKHUKA M UMYILIECTBEHHBIX MPaB KPEIUTOPOB,
NopsAJiIKa MPOBEACHUS BOCCTAHOBHUTEIBHBIX NPOLELYpP, a TaKkKe KOHTPOJIb
JEeSATENbHOCTH JIOJKHUKA, €T0 OPTraHOB YIIPABICHUS, apOUTPAKHBIX YIPABIISIOMIMX
(m. 1 cr. 74, . 3 ct. 82. m. 1 ct. 98, m. 1 cr. 101. m. 1 cr. 139 3akona o
OaHKPOTCTBE)

[IpaBoBass mnpupoaa coOpaHus KpPEAUTOPOB HE HUMEET UETKOro
3aKOHOJIATEIBHOIO ONpPENENEHUsT M HEOJHO3HAYHO OLIEHMBAETCS B HAyKe.
CoOpaHue He SBISETCS HU OPraHOM, HU MPEICTABUTENIEM JODKHHKA C TO3HIIHM
IpaXJAHCKOrO mpaBa. Pemenue coOpaHus KpeAUTOPOB CO3MAET, U3MEHSET U
IpeKpalaeT rpaXxaaHCcKue MpaBa U 00S3aHHOCTH, BBIPAXKAaeT BOJIIO, U MHTEPECHI
TOI YacTu KpeIUTOPOB, KOMY 3aKOH 0 OAHKPOTCTBE MPEJOCTABIISIET MPABO YUaACTHUS
B TAKOM COOpaHuH C mpaBoM roisoca (1. 1, 3 cr. 12 3akona o 6ankporctse). Llenu
Cco3biBa COOpaHMs: YCTAaHOBJIEHHUE TIO3UIMU KPEAUTOPOB IO  BOMPOCAM,
OMpeNeIeHHbIM  3aKOHOM  WJIM  OTHCNbHBIMU  CYOBEKTaMH  KOHKYPCHBIX
ITPABOOTHOILICHUH.

JIuna, uMmeroniye npaBo TpeOOBATh CO3bIBA COOPAHUS KPEIUTOPOB:

® KOHKYpPCHBbIE€ KpEAMTOpPhl M (WUJM) YNOJHOMOYEHHBIE OpraHbl, IpaBa

TpeOOBaHMSI KOTOPBIX COCTaBISIOT HEe MeHee dem 10% oOmelr cyMMbl

TpeOOBaHMI, BKIFOYEHHBIX B peecTp TpeOOBaHUI KPEIUTOPOB;

e 1/3 or oOmero KoJIMYECTBA KOHKYPCHBIX KPEAUTOPOB M YIIOJIHOMOYEHHBIX

OpraHoB;

® KOMHTET KPEIUTOPOB, ECIIM OH CHOPMHPOBAH;

® apOUTpaXHBIM YIPABISIONINI, KOTOPBIA BIIpaBe HE TpeOOBaTh CO3bIBA, a
CO3bIBaTh YKa3aHHOE COOpaHue.
VYyacTHUKH cOOpaHMsl KpPEAUTOPOB MOAPA3ACISAIOTCS HA JBE TPYIIbI B

3aBUCUMOCTH OT IPCOOCTABJICHUSA YUACTHUKY IIpaBa IoJioCa Ha CO6paHI/II/II



26

® VYYACTHUKHU C MPABOM TOJIOCA: KOHKYPCHBIE KPEAUTOPHI, YIOJIHOMOUYEHHbIE
opranbl. B coOpanuu MOryT NpUHUMAaTh Y4acCTUE TOJBKO T€ U3 KPEAUTOPOB,
YpbM TpeOOBaHUS BKIIOYEHBI B PEECTp TpeOOBaHHI KpeauTopoB. Ymcio
roJIOCOB, TMPEIOCTABIAEMBIX YYaCTHUKY COOpaHus, MPOMOPIHOHATHHO
pasmepy ero TpeOOBaHUM, MOITOMY BIMSHUE HA MPHUHATHE PEIICHUIN
coOpaHUEM KpEIUTOPOB OKa3bIBAIOT KPYMHBIE KpeauTopel. B cymmy
TpeOOBaHUM HE BKIIOYAOTCS UMYIICCTBCHHBIC WM (DMHAHCOBBIE CAHKIIUU U
yOBITKH (HEYCTOWKH, mITpadbl);

® VYYacCTHUKU 03 TpaBa rojioca: MPEeACTaBUTENH PAOOTHUKOB, yUpeauTemnei
(YyyacTHUKOB), COOCTBEHHHMKAa HWMYIIECTBA JIOJDKHHUKA - YHUTApPHOIO
NpEeANpPUSATUS, PYKOBOJUTEb JOJKHHKA.

HckirountenbHas KOMIIETEHIIMS COOpaHUs KPEAUTOPOB:

e BHIOOp cieayrolel nmporeaypbl 0aHKPOTCTBA U 0OpallieHue B apOUTPaKHbBIN
Cyll C XOAaTalCTBOM O BBEJEHUU TAKOW MPOLEAYpHI, B T.4. O MPU3HAHUU
JOJDKHUKA 0aHKPOTOM;

® VYTBEpXKJIEHHE W  HU3MEHEHHWE IUIaHAa W CPOKOB  IPOBEICHUS
BOCCTAHOBUTENBHBIX  mpoueayp (PpuHAHCOBOrO  O3JOPOBICHUSI  WIH
BHEIITHETO YIIPABJICHHS);

® yTBEpXKJEHUE TPeOOBaHMI K apOUTpPaKHOMY YIPABIISIIOLIEMY, B T.4. BEIOOD
CaMOPETYJIUPYEMO OpraHu3alii apOUTPAXKHBIX YHPABISIONIUX, KOTOpas
MPEACTABUT B CYJl KAHAUAATYPbI YIPABISIOIINX;

e BBIOOp peecTpoaepKaTeNs;

e 00pa3oBaHue, ONPEIEeIEHNE COCTaBa U KOMIIETEHIIUU KOMUTETA KPEAUTOPOB.
Komuter kpeanTopoB - o0beauHeHne (OpraH) KOHKYPCHBIX KPEAUTOPOB U

YIOJIHOMOYEHHBIX OPraHOB, MPEICTaBISIIOIIMNA MX 3aKOHHBIE WHTEPECH U
NO3BOJIAIONIMN  OoJiee  OMepaTUBHO W DKOHOMUYHO  peniaTh  BOMPOCHI,
BO3HMKAIONIME B XO0J€ OaHKpPOTCTBA, B T.4. KOHTPOJHMPOBATH JICUCTBUS
PYKOBOAMTENSL JOKHUKA W apOUTPaXHOrO  YIPABISIIOUIETO, pPean30BaTh

MOJIHOMOYHSI, IPEJAOCTABICHHBIE cOOpaHueM KpeauTopoB. OOpa3zoBaHuE KOMUTETA
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00s13aT€NIbHO,  TOJIBKO  €CIM  KOJUYECTBO  KOHKYPCHBIX  KPEIUTOPOB U
YIOJIHOMOYEHHBIX opraHoB Oosiee 50. Kaxnplii ujieH koMuTeTa 00J1a1aeT OJHUM
rOJI0COM HE3aBUCUMO OT CYMMBI €T0 TpeOOBaHUM.

[IpencraButens coOpaHus KPEIUTOPOB - ITO JIMIO, YHOJHOMOYEHHOE
coOpaHueM KpEAWTOPOB YYacTBOBAaThH B apOUTPAKHOM TpOIECCe MO JACNIy O
OaHKpPOTCTBE [OJDKHMKA OT HMEHHM COOpaHusi KpeauTopoB (cT. 2 3akoHa O
O0ankpotcTBe). [lomHOMOUMS 3TOr0 CyOBbEeKTa KOHKYPCHOTO TIpaBa MEpPEUYUCIICHBI B
cT. 35, m. 4 c1. 145, . 2 cT. 155 3akoHa 0 OaHKPOTCTRBE.

[IpencraBuTenb KOMHUTETAa KPEAUTOPOB -  JIMIO, YHOJHOMOYEHHOE
KOMHUTETOM KpPEIUTOPOB YydYacTBOBATh B apOUTpPaXHOM TIpollecce MO Jelny O
OaHKPOTCTBE [OJDKHHMKA OT MMEHHM KOMHUTETa KpeauTopoB (cT. 2 3akoHa O
O0ankpoTcTBe). OH UMEET CTaTyC JIMIla, YYaCTBYIOIIETO B apOUTpakHOM Mpoliecce
no feny o OaHkpotrcTBe (cT. 35 3akoHa O OAHKPOTCTBE), BIPAaBE y4acTBOBATH B
apOUTPa)KHOM TPOILIECCe, €CIM B HEM HE Y4YacTBYET IPEIACTABUTENIb COOpaHUS
KpPEJIUTOPOB.

ApOUTpaXHBIN YIIPABISIONIUHN - JIUIIO0, YTBEPKIaEMOe apOUTPaKHBIM CYI0M
JUIS TIPOBEJICHUS MpoIleyp OaHKPOTCTBA M OCYIIECTBICHUS MHBIX MOJTHOMOYMM,
YCTAaHOBJICHHBIX 3aKOHOM O OaHKpoTrcTBe (CT. 2 3akoHa O OaHKPOTCTBE).
ApOUTpaXHBIN YIPaABISIONINN SIBISETCS IEHTPaIbHOW (PUTYpOH KOHKYPCHOTO
MpoIiecca U Mo XapakTepy CBOEH JEATeIbHOCTH OCYIIECTBISET NPEUMYIIECTBEHHO
nyonuyHbie GyHKIUU. OT ero mpoecCHOHANBHBIX U JIMYHBIX KAYECTB BO MHOTOM
3aBUCHUT PE3YJIbTAT MPOBEACHUS MpoIeayp OaHKPOTCTBA, a 3HAYUT - BOBMOXKHOCTh
POJOJDKEHNs (YHKIIMOHUPOBAHUS JIOJDKHMKA W WMYIIECTBEHHOE IMOJIOKEHUE
kpeautopoB. B cumy m. 2 cr. 132 TK, n. 6 cr. 24 3akoHa o OaHKpPOTCTBE,
apOUTPKHBIA ~ yOPaBJISIOMIMI  HE  SIBISETCS  MPEJACTABUTENEM, IOCKOJIbKY
JEHUCTBYET OT COOCTBEHHOTO WMEHHM B HMHTEpECax KpPEIUTOPOB, MOJDKHHUKA U
oO1recTna.

B cyoebnoii npakmuxe epasicoanun Il. 6vin ymeepoicoen apoumpasicHvim
ynpasasaowum no 8 oenam o bankpomemee oonogpemento. Ilocne uezo on npocun

Ccy0 0c80600umb €20 Om UCHOIHEHUS C8OUX O00SA3aAHHOCMEl N0 O0OHOMY U3 Oell
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66Uy oonvuiou 3azpyxcernnocmu. Cyo cuen, umo oeticmsaus I1. no evlogudicenuro
ceoell KaHouodamypsvl HA HA3HAYeHUue apOUumpas;cHbiM YNPAIaiowumM 8 pPAMKax
opyaux 0el ¢ Yeubld  0CB000JCOeHUsT OMm  UCNOJHeHUsi 00sa3anHOCmel
apoumpaxicHo2o0  ynpasiaowe2o 6 pamKkax OaHHO20 Oeld He  ABIAIONCS
000pOCOBeCMHLIMU U He HANpAaeieHbl HA 3aAWUMYy UHMepecos Kpeoumopos
donorcrura®.
Bunbr apOuTpaXHBIX yIpaBiISOMUX (B 3aBUCHUMOCTH OT TIPOBOJUMON WMU
poreaypbl OaHKPOTCTBA):
® BpPEMEHHBIN YNPaBIAIOMUA (TTpolieTypa HaOIIOICHU );
® AJMUHUCTPATUBHBIN yrpaBistomuii (GMHAHCOBOE 0310POBIICHHUE);
® BHELIHUI yNPABIAIONINNI (BHEIIHEE YIIPABICHHE);
® KOHKYPCHBIHN YNPaBJISIOMIUNA (KOHKYPCHOE NPOU3BOJICTBO).
[IpaBa apOUTpa]KHOTO YIIPABJISIOLIETO:
® CO3BIBaTh COOpaHHe U KOMUTET KPEIUTOPOB;
e o0Opamarbcs B apOUTPaX)HBIN CyJ1 C 3asBIICHUSIMU U X0/1aTaliCTBaAMU;
® TIOJy4YaTh BO3HArpaxaeHue. PazMep Bo3HArpaxaeHUs ONPEENIICTCS TUIIOM,
MOJIABIIUM 3asiBJICHUE O OaHKPOTCTBE, a C MOMEHTAa CO3bIBa TIEPBOTO
coOpaHusi KpPEOUTOPOB ONpenesieTcs CoOpaHueM KPEAUTOPOB U
YTBEPIKIACTCS APOUTPAIKHBIM CYIOM™
® TMpHUBJEKATh MHBIX JIMI[ I OOCCIEYEHHS OCYIIECTBICHUS CBOUX
MOJTHOMOYUM (FOPUCKOHCYJIbTa, OyXrajarepa MW T..) C OIUIATOM UX
JeSITEIbHOCTH 3a CYET CPEACTB JOJIKHHKA U JIP.
O06s13aHHOCTH apOUTPAKHOTO YIIPABISIONIETO: MPUHUMATh MEPHI 110 3aIIUTE
UMYIIECTBA JOJDKHHKA, BECTH pEecTp TpeOOBaHWI KPEAUTOPOB, BO3MEIIATH

NPUYUHEHHBIE YOBITKU, BBISBIISATH MPU3HAKHU MPETHAMEPEHHOTO OAHKPOTCTBA U JIP.

20 TlocranoBnenue Hecsitoro apoutpaxuoro amnmensimonHoro cyna ot 10.09.07, 17.09.07 mo
neny Ne A41-K2-1473/99.

2! Ha MPaKTHUKE pa3Mep BO3HArPaXKIEHHUs YCTAaHABIMBAETCA MPOMOPLHOHAIBHO CTOMMOCTH
BO3BPAIICHHOTO MMYIIECTBA JODKHHMKA (B3BICKAHHON EOMTOPCKOW 3aI0KEHHOCTH, CyMM II0
cAeNKaM JIOJDKHUKA, MPU3HAHHBIM CYJIOM HEJIEHCTBUTENIbHBIM M HalJIEHHOT0 HMYIIECTBA).
MaTepI/IaHBHOG MOOMPCHUEC OKAa3bIBACTCHA HGOGXOI{I/IMLIM YCIIOBUCM aKTUBHOU ACATCIIBHOCTU
YIPaBIISIOLIETO.
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[IpaBa u 00sA3aHHOCTH OTAEJIbHBIX BHUJOB apPOUTPAXKHBIX YIPABISIFOLIUX
3aBUCST OT MPOLIEYyPbl OAHKPOTCTBA, JIsl IPOBEIEHUS KOTOPOW OHU YTBEPKIACHBI.

OtcTpaHeHue YNPaBISIOMIETO OT HCIOJIHEHUS CBOMX O0s3aHHOCTEH
POU3BOAUTCS apOUTPAKHBIM CYZOM 10 TPEOOBAHUIO JIMII, YYACTBYIOIIUX B JEJIE O
OaHKpPOTCTBE B Cllyuyae HEHAJUIekKAIIEero MCIOJIHEHHUs] UM CBOMX OOsS3aHHOCTEH, a
TaK)Ke MpaBui NMPOPEeCcCUOHAIBHON AEATENBHOCTH apOUTPAXKHOTO YIIPABISIOIIETO,
ycTaHoBJIeHHBIX [[paBurensctBom PO.

CamoperynupyemMas opraHu3aius apOUTPa)KHBIX YNPaBIAIOMMX (lajgee —
CPO AY) - HekomMepdyeckas opraHuzaius, KOTOpas OCHOBaHa Ha YJICHCTRBE,
co3maHa rpaxigaHamu P®, BkiIoueHa B €AUHBIA TOCYJAPCTBEHHBIA PEECTP
CaMOpETYJIUPYEMBIX OpraHu3aiuil apoutpaxueix ympapisiomux. CPO AY
JOJDKHA BKIoyaTh He MeHee 100 uiIeHOB, COOTBETCTBYIOIIMX TpEOOBaHUSM,
MPEABABIIEMBIM K apOUTPAKHBIM YIPABIISIONIAM (TPpaKIaHaM).

Hensmu pestensnoctu CPO AY sBisIOTCS peryiaupoBaHue U obecrieueHue
JESATENbHOCTH CBOMX WIEHOB, a TAKXKE BO3MEUIEHHE YOBITKOB, MPUYMHEHHBIX HX
JEUCTBUSIMH. ApOuTpaKHbII YIIPaBJIS IO N HEPEIKO OIIEpUPYET
MHOTOMWJUIMOHHBIMHM aKTHBaMU OPTraHU3allMii, MO3TOMY €ro JIMYHOI'O0 MMYIIECTBA
JUIi  BO3MEILECHMS TNPUYMHEHHOTO BpEAa MOXET OKa3aTbCid HEAOCTAaTOYHO.
JIOMOJIHUTENBHBIM ~ MCTOYHUKOM  BO3MEIIEHUS  TakOro Bpena  SBISIETCSA
KOMITEHCAlIMOHHBIN (oHA, KOoTOphlil (opmupyercs B kKaxaod CPO AY 3a cuer
B3HOCOB €€ wieHoB (B3HOC coctaBisieT He mMeHee 50 000 py6.). Takum oOpazom,
kaxapii uieH CPO AY 3aumHTEpecOoBaH B HCKIKOYEHWH W3 CBOHUX PSAIOB
HenpogecCHOHAIbHBIX U HeUECTHBIX Juil. Ha cpencTBa yka3zaHHOTO (poHIa MOKET
ObITh 00paleHO B3BICKAHME TOJBKO IO 00s3aTeIbCTBaM  apOUTPAKHBIX
YIPaBISAIOMIMX.

CPO AY o0nanaroT ABONCTBEHHOU MPaBOBOW MPUPOIOM: C OAHON CTOPOHBI,
3TO HEKOMMEpPUYECKHE OpraHu3aluu, C JPYroil CTOPOHBI, OHU MIPHOOPETAIOT
0CcOOBI  TyONMYHO-TIPAaBOBOM cTaTyc. l'ocynapcTBO MEpEeNoXWiIo Ha ITH
OpraHM3alii YacTb CBOHUX, MyOJMYHO-NPABOBBIX (QYHKIUI: KOHTPOJUPOBAHUE

HpO(I)GCCI/IOHaJIbHOﬁ ACATCIIBHOCTH CBOUX YJICHOB B 4Ya4CTHU CO6J'IIOI[€HI/I$I
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TpeOoBaHuii 3akoHa O OaHKPOTCTBE, obOecrneueHue OOUIero sl apOUTPa’KHbBIX
YIPABJISIFOIIMX UHTEPECA - 3AIMTHl PEYyTalMOHHBIX IIPaB U JIp.

CPO AY BmpaBe: nmogaBaTh UCKUA O 3alllUTE NMPAaB U 3aKOHHBIX MHTEPECOB
JUI, YY4acTBYIOIIMX B JieJe O OaHKPOTCTBE, MPUMEHSTh B OTHOILUIEHUU CBOMX
YIEHOB MEpbI TUCLHMILNIMHAPHON OTBETCTBEHHOCTH, B T.4. HCKIIOYEHUE U3 WICHOB
CPO AY, 4ro noBneYeT ajs ynpasisoIero 1 OTCTPAHEHUE OT y4acTHs B AENE O
OaHKpPOTCTBE, 3asBIISITh B apOUTpakKHBIM Cyn xojaTalicTBa 00 OTCTpaHEHUU OT
ydqacTus B Jieie O OaHKPOTCTBE CBOMX UJIEHOB, a TaKXK€ OCYIIECTBIIATh HHbBIC
nectBus (cT. 22 3akoHa 0 OAHKPOTCTBE).

CPO AY o0s3ana: ycraHaBIuMBaTh MpaBwia MpodhecCHOHATBHON
NEeSITETbHOCTH apOUTPaKHOTO YIPABJISIFOIIETO, KOHTPOJUPOBATH
npo(PeCCHOHANIBHYIO ~ AESTENbHOCTh CBOMX  WJIEHOB, OCYILECTBIATH  COOp
uHGOpPMAIUH O AESITEIbHOCTH CBOUX YICHOB.

B cnyyae nHapyuienus takoil opranuzanueit TpeboBanuid 3akoHa, CPO AY
UCKJTIOYAETCs apOUTPaXKHBIM CYJIOM M3 €AMHOTO rOCYJapCTBEHHOT'O peecTpa.

Peectponepxkatens - cieayromuid CyObeKT KOHKYpPCHOTO TMpaBa. ITO
npoecCHOHaNbHbI yYaCTHUK pBIHKA LEHHBIX OyMar, KOTOpOro coOpaHue
KPEJIUTOPOB WJIM BPEMEHHBIN yIPaBISIOMIMKA (10 TPOBEJAEHUS MEPBOr0 cOOpaHus)
BIIpaBe  M30paTh s BEACHMS  peecTpa  TpPeOOBaHWM  KpPEAUTOPOB.
Peectponepxkarens, OepeT Ha celsd dYacTh 00sS3aHHOCTEH apOUTPaX]HOTO
YHOPaBISIOUIET0, a OIUlaTa YCIyr peecTpojAep:KaTeisi OCYLIECTBISIETCS 3a CUeT
CPENCTB JIOJKHUKA.

Peectp TpebGoBaHMM KpeauTOpOB (majee - PEecTp) MPEICTaBISET COOOM
CAMHYIO CHUCTEMY 3allMCe O KpeauTopax, O pa3Mepe MU O4YEpPEIHOCTH
YAOBJIETBOPEHUS KaXJOr0 U3 HUX TpeOOBAaHMM K JOJDKHUKY, O BHECEHUU
TpeOOBaHUI KPETUTOPOB B PEECTP, UX MOTANICHUH U UCKIIOYSHUH U3 peecTpa.

Peectp Benercsi apOUTpakHBIM YIPABJISIOIIMM HWIIUM PEECTPOACPKATEIEM.
TpeGoBaHUs KpPEeIUTOPOB BKIKOYAIOTCA B PEECTP M UCKIIOYAIOTCSA M3 HETO TOJBKO
HAa OCHOBAaHMM BCTYIMBIIUX B CHJIy CYyJIE€OHBIX aKTOB, yCTAHABJIMBAIOIIUX HX

COCTaB M pa3Mep, MPHUATHIX apOUTPaXKHBIM CYJIOM, PACCMAaTPUBAIOIIMM JIEJIO O
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oankporctBe (m. 3 cr. 43, ct. 71, m. 5 ct. 81, ct. 100, m. 1 cT. 142 3akoHa o
6ankporcTBe). Hampumep, K TaKMM akTaM OTHOCHUTCS OTIpeieJIeHUuE apOUTPaKHOTO
Cyla O BKIIOYEHMHM TpeboBaHUM KpeauTopoB B peectp. Cremyer oOpaTUTh
BHHMaHWE, 4YTO PEIICHUS WHOTO CyJa, paccMaTpUBaBIIETO TpeOOBaHUs
KOHKYPCHOTO KPEAUTOPA K JOJDKHUKY, HE SBJISIOTCS OCHOBAaHUEM JUISI BKIIFOUCHUS
TpeboBaHus B peecTp. [Ipu Hanuuuu pernieHus cyjaa, MOATBEPKAAIONIET0 COCTaB U
pasmep TpeOOBaHUN KpeAUTOpa, UX BKIIOUEHHE B PEECTP OCYIIECTBIACTCS Ha
OCHOBAHHUM OMpEJeNCHUs apOUTPaKHOTO CyJa, KOTOPBIM B A3TOM clydyae He
paccMaTpuBaeT BONPOC O COCTaBe M pa3Mmepe TpeOOBaHWM, a ompeaenser
BO3MOKHOCTh UX IPEAbSIBICHUS B MPOIECCE HECOCTOATEIBHOCTH U OUYEPETHOCTb.
Eciu neno o GaHKpOTCTBE YK€ BO30YXKIEHO, KPEAUTOPHI BIpPABE MPEAbIBUTH
TpeOOBaHUSI W HE TMOJATBEPXKICHHbIE pEIICHUS MU CynoB. B »3Tom cnyudae,
apOUTpaXXHBIA CyJ] pacCMaTPUBAIONIUI €0 O OAHKPOTCTBE, YCTAHABIMBAECT UX
COCTaB, pa3Mep U OUYEPETHOCTbD.

I'paxxgannH AHUH 00paTWUiICSd B MEXKMYHHULIMNAIBHBIA pallOHHBIA CyAd T.
MOCKBBI € HCKOBBIM 3asBJICHHUEM O B3BICKAHHMM CYMMBI OCHOBHOTO J0JITa H
yobrITKOB ¢ 3AO «by», HE UCIIONHUBIIETO B CPOK JeHE)HOe o0s3aTenbcTBo. Cyn
UCK YJIOBIETBOpUJ. B Xo0/J€ HCHOJHEHUS PElIeHUs CyJa BBISICHWIOCH, YTO B
otHomeHnn 3AO «b» BBemeHa mporeaypa OaHKpoTcTBa. B maHHOM ciiydae
penieHuss pailoHHOTO cyJa OyJeT HEAOCTaTOYHO JJisi BKIIIOUEHHUS TpeOOBaHUS
AHuHa B peecTp TpeOoBanuii kpenutopoB 3A0 «b». AHuHy HE00X0IUMO
HalpaBUTh CBOE TpeOOBaHHWE C TMPUIOKEHUEM KOMUHU pElIeHUus cyJaa
apOUTpa)KHOMY  yHOpaBisomleMy ©U B ApOuUTpaxHbli cyn T. MOCKBHI,
paccmatpuBatomuii geno o 6ankporcte 3A0 «b», a B mpouenype Habmt01eHUS
TaKXe U JOJKHUKY. M TOTbKO Ha OCHOBaHUU OMpeAeICHUsT ApOUTpakHOTO Cyaa T.
MockBbl O BKJIIOYEHWH TpeOoBaHUS AHHMHA B peecTp TPEOOBAHWI KpPEIUTOPOB,
apOUTpaKHBIN YIPABIISIONINI BKIIOYUT €TI0 B PEECT.

UcknroueHuemM w#3 HTOro TmpaBujia SBISETCS BKIIOYEHHE B peecTp
TpeOOBaHU O BBIIIJIATE BBIXOAHBIX IMOCOOMH 1 00 oruiaTe Tpyjaa JIMI, paboTaroIIIX

0 TPYAOBOMY JIOTOBOPY, KOTOpBI€ BKJIIOYAIOTCSA B peecTp TpeboBaHUM
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KPEOUTOPOB  apOUTpPaXHbIM  YHOPABIAIOIMIMM WMJIM  PEECTPOJAEpKATENEM 10
NPEICTaBICHUIO apOuTpakHOro ympasistomero (m. 6 cr. 16 3akoHa o
O0ankporcTBe). Ho uckimrovaroTcsi ykazanHble TpeOOBaHUS U3 peecTpa TOJIbKO Ha
OCHOBAHUM BCTYMUBIIUX B CUJITY Cy/I€OHBIX aKTOB.

ApOUTpaXXHBI Cya BBIIEIEH B OCOOYIO TPYyMIy CYOBEKTOB KOHKYPCHOTO
npaBa, MOCKOJIbKY MNpPHU3BAH 3aHUMATh HEUTPAJIbHYIO MO3UIUIO, OLEHUBAs Ha
IpeIMET COOTBETCTBUS 3aKOHOAATENbCTBY JEHCTBUS BCEX HHBIX YYaCTHHUKOB
KOHKYypcHOro mporecca. OcoOEHHOCThIO MPABOBOTO IMOJIOKEHUSI apOUTPAXKHOTO
cyna B Jieie 0 OaHKPOTCTBE SIBJISECTCS BBINOJHEHUE UM HE TOJBKO MOJTHOMOYHIA 110
OpraHm3aluu CcyJaeOHOro mporecca, Kak 3TO HUMEET MECTO B JelaX HCKOBOI'O
MPOU3BOJICTBA, HO W OCYIICCTBICHHE HE CBOMCTBEHHBIX €My (QYHKIHI I10
IPOBEICHUIO TpoUeayp OaHKpOTCTBA, OCYLIECTBIEHHUIO OOILETr0 pPYyKOBOJICTBA
KOHKYpCHBIM  mporieccoM. «lIpakTtuyeckn Bce JEUCTBUSA, COBEpPIIAEMBIE
yYaCTHUKaMU  TpoIlecca,  NOJKOHTPOJIbHBl  pacCMaTpUBAIOIIEMY  JIEJIO
apOUTpa)XHOMY CyZly, @ HEKOTOpBIE W3 JEUCTBUI MPUOOPETAIOT HOPUAMYECKYIO
CWIIy TOJBKO TIOCIE COOTBETCTBYIOUIETO «OAOOpEeHUs» cyna (Hampumep,
YTBEPXKJIEHHE  MHUPOBOTO  COIJIAIICHUS,  YTBEPXKACHHE  apOUTPaKHOTO
YIIPABIISOIIETO 1 T.1.)»°.

Hopmamu KOHKypcHOro mipaBa B KOMIIETCHIIMIO apOMTPa)XKHOTO Cyna
BKJIFOUEHBI:

® paccMOTpEHHUeE Jiea 0 OAHKPOTCTBE;

® BBIHECEHHUE ONpPEACICHHS O BBEICHUH MPOIIeTypbl OaHKPOTCTBA;

® TMPUHSATHE pEHICHUS O TMPU3HAHMM JHIlAa OaHKPOTOM H 00 OTKpPBITUU
KOHKYPCHOTO TPOU3BOACTBAa JHOO pelieHuss o0 OTKa3e B MPU3HAHUU
0aHKPOTOM;

® BBIHECEHUE OMPEICICHUS O TMpEKpalleHUH TMPOU3BOJICTBA MO JIETy O

OAHKPOTCTBE;

22 Cm. Ykas Ipesugenta PO ot 13 okrsabpst 2004 Ne 1315.
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® BBIHECEHUE OIpeaeNieHus 00 YTBEPKICHUUM MHUPOBOTO  COTJIAIICHUS
JOJKHUKA U KPEAUTOPOB;

® OTCTPaHEHHE PYKOBOJUTEIS JOJDKHUKA OT JOJDKHOCTH,

® TIOJyY€HHE CBEJIEHUH O NPOBEACHUM MpoLeAyp OaHKpOTCTBA, OTYETOB
apOUTPAKHBIX YIPABISIONINX;

® OCYUIECTBIICHHE VHBIX, IPEAYCMOTPEHHBIX 3aKOHOAATENBCTBOM

MTOJTHOMOYHU.

[IpaButenbctBO P®  HOpMamMu  KOHKYPCHOTO  MpaBa  HAJEJIEHO
npaBoTBOpUYeCKOrM (QyHKMed. OHO yTBepXKIaeT MpaBwia NpodeccruoHaIbHON
NEeATEIbHOCTH apOUTPaKHOTO YIPaBJISIOLIETO U NEeSATEINbHOCTH
caMOpEeryJupyeMoi opraHnu3aluu, uMeeT uHple nmoanomouns (m. 1 ct. 11, m. 1, 3
cT. 135, 9.1 ct. 191, ct. 193 u np. 3akoHa 0 OaHKPOTCTBE).

Perynupyromuit opran - denepanbHbIii OpraH HCIOJHUTEILHONW BJIACTH,
OCYIIECTBJISIFOIINI KOHTPOJIb 32 JeaTenbHOCcThi0 CPO AY. B Hacrosiiee BpeMs uMm
apisietcss DenepanbHas perucTpanuonHas ciyxba (Pocpeructpanus), koTopas
BeJleT enuHbId rocynapctBeHHbI peectp CPO AY u peectp apOUTpa)kHBIX
YOPABISIIONINX, MPOBOAUT mpoBepku aAestenbHocth CPO AY, oOpamaercs B
apOuTpaxHbld cya ¢ 3asBiaeHusiMu 00 wuckimoueHuun CPO AY wu3 eguHoro
rocynapctBeHHoro peectpa CPO  AY, a Ttakke o0 AUCKBaIU(pUKALUU
apOUTPa)KHOTO  YIPABIAIONIEr0, YyYacTBYeT B  OpraHM3aldd  MOATOTOBKHU
apOUTPaKHBIX YIPABJISIONINX, OCYIIECTBIISET UHbIE (QYHKIIUU.

[lonHoMounst  rmaBHoro  ymopasineHus  (ynpasieHus) DenepanbHOM
PETUCTPAlIMOHHON CIY>KOBI TO CyOBekTy (cyObekram) PD permameHTUpYIOTCS
npuka3zoM Munrocta Poccun ot 3 nexadpst 2004 roma No 183.

denepanbHOE AreHTCTBO IO YMPaBICHUIO (elepabHBIM HMYIIECTBOM
OCYIIECTBJISICT TOJHOMOYHUSI TOCYAApCTBEHHOTO (DMHAHCOBOTO KOHTPOJIHHOTO
oprana B  Cly4dasX, HpeaycMOTpeHHBIX @DenepanbHbiM  3aKOHOM  «O

HECOCTOATENHLHOCTH (OaHKPOTCTBE), a TaKKe IOJIHOMOYHS COOCTBEHHHKA



34

UMYyIIECTBA JOJDKHHMKA -  (elepaJbHOr0 TOCYJApCTBEHHOTO  YHUTAPHOIO
MIPEANPUATHS TIPU TTPOBEICHUN MIPOTICAYp OaHKPOTCTBA.

Opranbl HWCIOJHUTEILHOM BJIACTM M OpraHU3allMM, HaJEJIEHHbIE B
COOTBETCTBHH C 3aKOHOAATENHCTBOM P® mpaBoM B3bICKaHMs 3aJ0JKEHHOCTH 10
00s13aTeNIbHBIM IIJIaTeXaM (HalpuMep, TaMO>KEHHBIE OpraHbl) BIPABE y4aCTBOBATh
B CyJICOHBIX 3aCeJaHUsIX 110 PACCMOTPEHUIO 0OOCHOBAHHOCTH TPpeOOBaHUH O ITUM
MJIaTEXKAM.

®denepanabHBIl OpraH HUCHOJHUTENIBLHOM BiIAacTH B 00JiacTH oOecreueHus
0€30MacCHOCTU M €0 TePPUTOPHUAIBHBIC OPTaHbl MPEIOCTABISIIOT B apOUTPaXKHBIE
cyabl HHGOPMAIIO 00 OpraHu3aIusgX, UMCIOIIUX JIMIICH3UH Ha MPOBEICHUE paboT
C MCTOJB30BAHUEM CBEJICHHM, COCTABISIONIMX IOCY/IapCTBEHHYIO TalHy, 0 opMme
JIOMyCKa K FOCY/IapCTBEHHOU TailHE pyKOBOJUTEIS TOJKHUKA WU 00 OTCYTCTBUM
takoBoro (1. 7 ct. 29, m. 1 cT. 45 3akoHa 0 OaHKPOTCTBE).

[IpaBoBO€ TOJIOKEHHE OPraHOB TOCYAApCTBEHHOW BJIACTH CyOBEKTOB PD,
OpPraHoB MECTHOTO CaMOYIpaBJEHUS KaK CYObEKTOB KOHKYPCHOTO IIpaBa
peryinupyercs 3aKOHOAATeNIbCTBOM O OaHkpoTcTBe. Kpome Toro, coriacHo m. 6 CT.
29 3akoHa 0 OAaHKPOTCTBE, UX KOMIICTCHIUSI OMpPEACISIETCS 3aKOHAMH U WHBIMU
HOPMATUBHBIMH TIPABOBBIMH aKTaMU CYOBEKTOB P® u mpaBOBBIMH aKTaMu
OpraHOB MECTHOTO CaMOYTMPABJICHUS, TPUHATHIMU B TpejeiaXx UX KOMIICTCHIIUU.
Tak, mpu OTKa3ze KPEeIUTOPOB OT MPUHSATUS MMYIIECTBA JJIsi MOTAIIEHUS] CBOMX
TpeOOBaHMIA, KOTOPOE MpPEAsarajioch K IMpojiake, HO HE ObUIO MPOJAHO B XOJE
KOHKYPCHOTO TPOW3BOJACTBA, W TNPU OTCYTCTBUHM 3asBJICHUN COOCTBEHHUKA
MMYIIECTBA JOJDKHUKA - YHUTAPHOTO NPEANpPUSITHS, yUpeauTesneil (y4acTHUKOB)
JOJDKHUKA O TIpaBaXx Ha YKa3aHHOE HMMYIIECTBO KOHKYPCHBIN YIPaBISIOMINAN
yBesioMysieT 00 yKa3aHHOM HMYIIECTBE OpPraHbl MECTHOTO CAMOYIIPABJICHUS IO
MECTYy HAXOXIECHUsA MMYyILIeCTBAa NOKHUKA. He mo3gnee uwem uepe3 30 muen, c
JaThl  TOJYYEHUS. COOTBETCTBYIOIIETO  YBEIOMJICHHMS, OpraHbl MECTHOTO
caMOyIpaBJieHUs TPUHUMAIOT YKa3aHHOE HMYIIECTBO Ha OajlaHC M HECYT BCE

pacxojsl Ha ero cogepskanue (1. 1, 2 cr. 143 3akona o 6aHKPOTCTBE).
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1.4 IOpuanyeckasi OTBETCTBEHHOCTh 32 HAPYILLIEHHE HOPM 0
HECOCTOATEIHLHOCTH (DAHKPOTCTBE)

IOpuanueckass OTBETCTBEHHOCTh 3a HAPYLIEHHE HOPM O HECOCTOSITEIbHOCTH
(6aHkpoTCTBE) - 93TO oOAHA U3 (GOpM TrOCYyAAPCTBEHHO-TIPUHYAUTEIHHOTO
BO3/CHCTBUSL Ha HEIOOPOCOBECTHBIX CYOBEKTOB MPOIEAYyphl YCTAHOBIICHUS
HECOCTOSITETLHOCTH (OaHKPOTCTBA), COCTOAIIAs B TPUMEHEHHMM K TaKOBBIM
IPEeTyCMOTPEHHBIX 3aKOHOM CaHKLIUU.

OTBETCTBEHHOCTh 332  HApyLUIEHHWE HOPM O  HECOCTOSITEIbHOCTH
(OaHKpOTCTBE) HE  SIBJISIETCS  CAMOCTOSITEIBHBIM  BHJIAOM  IOPUIUYECKOM
OTBETCTBEHHOCTH, & OOBEUHSACT YTOJIOBHYIO, aIMUHUCTPATUBHYIO, TPAKIAHCKO-
MPAaBOBYIO M AUCUUILIMHAPHYIO OTBETCTBEHHOCTH JIMII, JOMYCTUBIINX HAPYLICHUE
HOPM O HecOCTOsTeNbHOCTH (OaHkpoTcTBe). Ilpu 3TOM Xapaktep TakoBOM
00J1aJlaeT MpU3HAKaMU OTBETCTBEHHOCTH COOTBETCTBYIOIIETO BU/IA.

OcHoBaHMs, YCJIOBHS MW BHJABl OTBETCTBEHHOCTH TIpU OaHKPOTCTBE
IpeayCMOTpEeHbl Kak HopMamu DenepanbHOro 3akoHa «O HECOCTOSTENbHOCTU
(OaHKpOTCTBE)», TaK W WHBIMH 3aKoHoAaTrenbHbIMH akTamu: 'K u YromoBHbIM
kojmekcom Poccuiickoit  ®Denepanuun  (mamee — YK P®), Koxmekcom 00
aJIMUHUCTPATUBHBIX NMpaBoHapyeHusx (naiee - KoAll).

Mepbl OTBETCTBEHHOCTH 3a HApYIIEHHE HOPM KOHKYPCHOIO MpaBa - 3TO
IPETyCMOTPEHHbIE 3aKOHOM CAHKIMM KAaK HMMYLIECTBEHHOIO, TaK W JIMYHOTO
xapaktepa. MimyiiecTBeHHbIe CAaHKIIMM MOTYT OBITh KaK KOMIICHCAIIMOHHBIMH, TO
€CTh B3bICKMBA€MbIMH B T0JIb3Y KPEJAUTOPOB U MHBIX MOTEPIEBIIMX JIHUII, TaK U
KOH()HUCKAITMOHHBIMH, B3BICKHBAEMBIMH B JIOXO]1 rocynapcTBa. KoMmmeHcamonHbie
MEpbl TPEAyCMOTPEHBI 3aKOHOAATEeNbCTBOM O OaHkporctBe M ['K PD, a
koH(puckanmonusie — KoAIl u YK P®. Kpome TOro, B3bICKaHHUE BCETO
MOJy4YEHHOTO MO CJAEIKE B JOXOJ TOCYJapCTBa MOXET OBITh OCYIIECTBICHO B
Cily4ae 3aKJIIOUEeHHUSI IOJDKHUKOM, apOUTPaKHBIM YIIPABIISIOMIUM UM UHBIM JIUIIOM
caenku, npeaycmorpeHHoil cr. 169 'K P®. Jlumenuss nuyHOro Xapakrepa
HAaCTyNalT B CJIydyae COBEpPUICHUS YIOJIOBHOTO TIPECTYIUICHUS, a TaKkKe

AIMUHUCTPATUBHOTO IIPABOHAPYIICHUS.
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[Topsinok nmpuMeHeHUs] MEp OTBETCTBEHHOCTH 3a HapylLIEHUE MPEANnUCaHUi
KOHKYPCHOI'O MpaBa HOCUT CyI€OHBII NOPSAIOK.

OOBEKTOM YroJIOBHO-HAKa3yeMbIX JIEIHUM MpU OAHKPOTCTBE SIBIISIIOTCSA
0OIIECTBEHHbIE OTHOIIEHUS B 00JIACTH IKOHOMHYECKOU IeATETbHOCTH.

CyObekTaMu TpPECTYIUICHUM  SBJSIIOTCS  PYKOBOAMTENb,  yUpEAUTENb
(yyaCTHMK) JOJDKHUKA, JOJDKHUK - HWHIUBUIYAIbHBIA MpEeANpPUHUMATEND,
KpEIUTOp, UHBIE JTULIA.

OcHOBHasl 1IeJIb COBEPIICHUS MPECTYIUICHUI JIOJDKHUKOM 3aKIII04YaeTcs B
YKJIOHEHUH OT BBIMOJHEHUS CBOMX 0053aTE€NbCTB M HUCIOJIb30BAaHUU HHCTUTYTA
OaHKPOTCTBA C IEJIBI0 HEITPABOMEPHOTO 0OOTaICHUSI.

MepamMu  OTBETCTBEHHOCTHM 32 TaKWe JESHUA SBISAIOTCS  mTpad,
OrpaHu4eHre CBOOO/IbI, apecT, 00s13aTeNnbHbIe PaOOThI, UCIIPABUTENIbHBIE PAOOTHI U
JUIIEHUE CBOOOIBI.

Cr. 195 YK P® npemycmarpuBaeT OTBETCTBEHHOCTh 3a HEIPaBOMEPHBIE
neiictBust mpu OankporctBe. Y. 1 u 2 cr. 195 VK P® comepxar pasnmuynbie
COCTaBbI IPECTYIJICHUM.

OObeKTUBHAS CTOPOHA MPECTYIUIEHUS, peaycMoTpeHHoro 4. 1 ct. 195 VK
P® - 3T0 COKpbITHE MMYIIECTBA, UMYIIECTBEHHBIX NpPaB WA HUMYIIECTBEHHBIX
00s13aHHOCTEM, CBEJIeHNI 00 UMYIIECTBE, O €ro pazMepe, MECTOHAXO0XKACHUH OO0
uHOM  umHpopmanmu 00  HMMYLIECTBE, HMYULIECTBEHHBIX  MpaBax  WJIH
UMYILECTBEHHBIX O0S3aHHOCTSX, NEepelaya UMYIIECTBA BO BJIAJCHUE UHBIM JIULAM,
OTUY)X/ICHHE WJIM YHUYTOXEHUE UMYIIECTBA, & PABHO COKPBITHE, YHUUTOKEHUE,
danbcuduranuss OyXraaTepCcKUX M HHBIX YYETHBIX JOKYMEHTOB, OTPaKarOIIUX
DKOHOMHMYECKYIO JIESITEIBHOCTh OPUAUYECKOTO JIMLIA WM HWHAWBUAYAJIBHOTO
NpEeANpPUHUMATENS, €CJIM 3TH JEHCTBUS COBEPIICHBbl NPH HAJUYMKM MPU3HAKOB
OaHKpPOTCTBA U MPUUMHWINA KPYIHBIN yIepo.

CyObeKTUBHAsI CTOpOHA MpEANoaraeT Hajlu4ue NpSMOro WM KOCBEHHOIO
yMBbICTIA.

OOBbeKTUBHASI CTOPOHA MPECTYIUICHUS, MpeaycMoTpeHHoro 4. 2 cT. 195 VK

P® - »T0 HempaBOMEpHOE YAOBIETBOPEHHUE UMYIIECTBEHHBIX TpeOOBaHUM
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OTZICTLHBIX KPEAUTOPOB 3a CUET MUMYIIECTBA JOJDKHUKA - IOPUAMYECKOTO JIUIA
PYKOBOJUTENIEM FOPHINYECKOTO JIMIA WM €ro ydpeauTesieM (Y4acTHUKOM) JTUOO
WHIVMBUYAIbHBIM TPEIIPUHUMATEIEM 3aBEIOMO B yIIEpO IPYruM KpeauTopam,
€CIM 3TO JCHCTBHE COBEPIICHO NPH HAIMYMK TPU3HAKOB OAHKPOTCTBA U
MPUYUHAIO KPYIIHEIH yIep6-.

CyObeKTHBHAsE CTOpOHA - YMBICEN «IPU OCO3HAHWHM BHHOBHBIM BCEX
0GCTOSITEIBCTB OOBEKTUBHON CTOPOHBI COCTABA MPECTYILICHIS) .

Cr. 196 YK P® mnpenycMarpuBaeT YroJOBHYIO OTBETCTBEHHOCTH 3a
peIHaMepeHHOe OAHKPOTCTBO.

OObeKTHBHAsE CTOpOHa - OTO COBEpIIEHWE PYKOBOAWTEIEM WU
yupenuteneM (y4acTHUKOM) FOPUIMYECKOTO JIMIAa JUOO0 HWHIUBUIYAIbHBIM
MpEINPUHUMATEIIEM JNEUCTBUN (Oe3neiicTBUSN), 3aBEIOMO BIICKYIIMX
HECMOCOOHOCTh FOPHUINYECKOTO JHUIA WA WHANBUIYATBHOTO TIPEANPUHAMATENS B
MIOJITHOM OOBEME YJIOBJICTBOPUTH TPEOOBAHMS KPEAUTOPOB II0 JICHEIKHBIM
o0si3aTenbcTBaM W (WJIM) UCIOJHUTH OOSI3aHHOCTh M0 YIUIaTe€ 00s3aTeNIbHBIX
TUTATEXKEH, €CIIM 3TU JeHCTBUA (0e3/1eCTBHUE) MPUUYUHIIN KPYITHBIN yiiepO.

CyObeKTHBHASI CTOPOHA - TIPSIMOM YMBICEIL.

lIpeonamepernulii 661600 YEHHBLIX AKMUBO8 8 Npeddsepuu OAHKPOMCmeda
ocmaemcst 8ecbMa pacnpocmpaneHnvim aeienuem. Hanpumep, opeanusayus «A»,
UCNONL3Y  WAHMADdC,  Yepo3bl U HOOKYH,  BbIHYXHCOANU — PYKOBOOumenell
OpuoUdecKux Uy — evl0asamb  Kpeoumsl — ONpedeieHHbiM  (3a8e00MO
HeniamexicecnocoOHbIM)  3AeMWUKAM,  BbINYCKAMb  3A6€00MO  HENUKBUOHYIO
npooyKyur, bpams 02pomHubsie Kpeoumsl. B pesyrivmame opeanuzayus 00800uU1aCH
00 HecoCcmosimenbHOCmuU, NOCle 4Ye20 ee aKyuu CKYNAaucb no JUKEUOAUUOHHOU
cmoumocmu b0 camoi opeanuzayuei «A» aubo ces3aHHbIMU C Hell AUYAMU.

llocne smoeo cnedosano nepeusbpanue cosema OUPEKMoOpPos, YBOJbHEHUE

2 Cornacuo mpumedanmio k cr. 169 YK P®, xpymusivM ymep6om npusHaroTes ymepo, T0X0x
1100 3370KEHHOCTh B cyMMe, npeBbiiaroiieii 250 Teicay pyosei.

24 O Kommentapuu k YK P® non penaknueit B.M. Jlebenesa. Usnanne tpetse. M.: IOpaiir,
2004 roa. C. 178.
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COMPYOHUKOB, PACNpOO0dBaIUCy UMYUWECmed, B038DAWeHUe B83AMbIX paHee
Kpeoumos U NnoCmynania 3ad00JCeHHOCb OM  NPENCHUX «Oe3HAOEHCHBIX )
3aemMuuUKo8 (NOCKONbKY KpeOumopsl U 3AeMUjUKU modce HAXOoOUIUchb 8 cgepe
enuanUs opeanuzayuu «A»). B umoce 6 cobcmeennocmu opeanuzayuu «A»
OKA3b18ANCS 02ZPOMHBIU YUACOK 3eMau 6 uepme 2. Mockeaul.

1o 3asenenuro cmapuwiezo credogsamesi N0 0coo0 8axicHvim oenam I 1aenoco
cnedcmeennozo ynpaenenus npu I'VBJ 2. Mockewr Il JKecmeposa, «6
Hego3spaweHHblx Kpeoumax /Mocouznecoanka/ uawe 6ce2o umMenuco NPUHAKU
3a6e00MOUl HeBO38PAMHOCMU (MAKUX KPeOUumos 0Ka3aiocb NOYmu mpu COmuu). ...
YV Mocbusnecoanka 0Obvi1 63m 3a6€00MO HeBO38pamHbulll Kpeoum Ha 22,7
MUTLTUOHA OOINAPO8 CLIA»®.

Cr. 197 VYK P® mpenycMmarpuBaeT OTBETCTBEHHOCTh 3a (DMKTUBHOE
OaHKPOTCTBO.

OObEeKTUBHASI CTOPOHA 3TOr0 COCTaBa MPECTYIUICHUS - 3aBEOMO JIO)KHOE
nyOnuYHOEe OOBSBICHHE PYKOBOAWTENIEM WM YyUpenuTeaeM (YJaCTHHKOM)
IOPUIMYECKOTO JIUIIA O HECOCTOSATEILHOCTH JIAHHOTO IOPUIUYECKOTO JIMIIA, & PABHO
WHIUBUYAIbHBIM TIPEIIPUHUMATEIIEM O CBOEH HECOCTOSTEIBHOCTH, €CIIA 3TO
JesTHUe TPUYMHWIO KpymHbIA ymepO. llenmpro Takoro aestHUST MOXET CTaTh
IIPUOCTAHOBJICHUE UCTIOJTHEHUS UCTIOJTHUTEIBHBIX JIOKyMCHTOB 1o
UMYIIECTBEHHBIM B3BICKaHUSAM. Eciin apOUTpakHBINA Cyl YCTAHOBHUT (DUKTUBHOCTH
OaHKPOTCTBA, TO BRIHOCUT PEIlIeHHE 00 OTKa3e B MPU3HAHUU JIOJDKHUKA OaHKPOTOM
(m. 1 cr. 52 3akoHa 0 OAHKPOTCTBE), YTO SBJISIETCS OCHOBAHUEM ISl BO30YKICHUS
yroioBHoro jena mno mnpuszHakam cr. 197 YK P®. Cnenyer yuyuThIBaTh
000CHOBBIBAEMOE B HAYYHOH JUTEpAType MHEHHUE O TOM, UYTO «IIPHUBJICUCHUE K
YTOJIOBHOW OTBETCTBEHHOCTH 3a (PUKTUBHOE OaHKPOTCTBO HEBO3MOXKHO,
MOCKOJIbKY 3aKOHOJATEIIbCTBO O HECOCTOATENBHOCTH (OAHKPOTCTBE) HCKIFOUMIIO

u3 cepsl MPaBOBOTO PEryJIMpPOBaHUSI BHECYAeOHOE OOBSBICHUE JOKHUKOM O

2 Cm. Nutepspio XKecreposa 1. «Ob6pa3zoBaHHbIe MomIeHHUKN». «Poccuiickas razera» ot 22
saaBapsa 2004 roxa.
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CBOeM OaHKpPOTCTBE», a «(akT oOpamieHus B CyJ C 3asBJICHUEM HE SIBISCTCS
MPECTYILICHHEM» .

OObeKTUBHbBIE CTOPOHBI aJIMUHUCTPATUBHBIX IPaBOHAPYIICHUI
«puktuBHoe OankporcTBO» (4. 1 cr. 14.12 KoAll), «npennamepeHHoe
6ankporcTBO» (4. 2 cT1. 14.12 KoAlIl), anamoruunsl popMyaupoBKaM 00bEKTHBHOM
CTOPOHBI COCTABOB MPECTYIUIEHUH, MPEYCMOTPEHHBIX CT. 196-197 YK P®, HO He
cozepKaT yKa3zaHHs Ha TOCIEACTBHUSA, MPUUMHEHHE KPYMHOro yuiepOa, Mmo3ToMy
BUHOBHOE JUII0 OyJeT MPUBICYCHO K aIMUHUCTPATUBHON OTBETCTBEHHOCTHU
HE3aBUCUMO OT TOr0, MPUYMHUIO JIU €ro AesHue ymepo wiu HeT. Kpome Toro,
cormacHo cT. 14.12 KoAIll, nesnue OyneT NPU3HAHO aJIMUHHUCTPATUBHBIM
IpaBOHAPYIICHUEM, €CIIM HE COJIEPKUT YTOJIOBHO-HAKA3YEeMbIX JICSTHUM.

CyObeKTUBHAs CTOPOHA MTPaBOHAPYLIEHUH - TOJIBKO YMBICEN.

CyObeKkToM aJIMUHUCTPATUBHON OTBETCTBEHHOCTH MOTYT OBITH HE TOJBKO
dbusudeckue, HO U ropuauyeckue gumna (. 2 cr. 2.1 KoAll). Ilpuuyem HazHaueHue
aJMUHUCTPATUBHOTO HAKA3aHUS IOPUIAMYECKOMY JIMIy HE OCBOOOXKIAeT OT
aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH 3a JIaHHOE MPAaBOHAPYIIIEHHE BHUHOBHOE
¢u3nueckoe JMUIO0, PaBHO KakK M TMPUBJICYCHHE K aJIMHHHCTPATUBHOW WM
YTOJIOBHOW  OTBETCTBEHHOCTH (DM3MYECKOTO JIMIIa HE OCBOOOXKIaeT OT
aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH 3a JaHHOE MPABOHAPYIIEHUE IOPUIUUYECKOE
JUIO. OTH TIOJIOKEHUS PACIIUMPSIOT KpPYyr CYOBEKTOB aJIMHHHCTPATUBHOU
OTBETCTBEHHOCTH 32 HApPYIICHHE HOPM O HECOCTOATENbHOCTH (OAHKPOTCTBE) IO
CpPaBHEHUIO C CyOBEKTaMH YTOJOBHOW OTBETCTBEHHOCTHU. CaHKUMSIMU SBISIIOTCS
mrTpad, a B HEKOTOPHIX CIIy4asiX TUCKBATH(DUKAIIHSL.

OObeKTUBHASI CTOPOHA MPaBOHAPYIICHUS «HETPABOMEPHBIE NEUCTBHS MpHU
oankporctBe» (cT. 14.13 KoAll), nomumo nesaHuid, npegycMoTpeHHbix ct. 195 YK
P® Brmtouaer raxxke:

® I[pPUHATHE YAOBJIETBOPEHUS HMYIIECTBEHHbIX TpeOOBaHMUH 3a CYET

HMMYIICCTBA AOJDKHHUKA - HOPpUAWYCCKOro JiMia 00 HHIUBUAYaJIbHOI'O

% Cwm: bepxoBnu H. «®ukTuBHas OTBETCTBEHHOCTh 3a (UKTHUBHOE OaHKpOTCTBO». JL.:
3akonHoCcTh, 2006 roa. C. 21.
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NpEANPUHUMATEST  KPEIUTOpaMH, 3HAIOMMMU 00  OTJAaHHOM UM
OPEANOYTeHUH B ymepOd APyrUM KpEIUToOpaMm, €Clu OTH JICUCTBUS
COBEpIIEHbl TMpPH HAJUYMK TPU3HAKOB OAHKPOTCTBA W HE COJAEpKAT
YTOJIOBHO Haka3zyeMbIx AessHui (4. 2 ct1. 14.13 KoAlIl);

HEUCIIOJITHCHHE  apOWTPaXHBIM  YIPABJISAIONIUM  WJIH  PYKOBOJIUTEIEM
BPEMEHHON aJMUHHUCTpALMM KPEAUTHOM OpraHu3aluu OO0sS3aHHOCTEH,
YCTaHOBJICHHBIX 3aKOHOJATEILCTBOM O HECOCTOSITEILHOCTH (OaHKPOTCTRBE),
ecu Takoe JeicTBue (0e3lecTBUE) HE COACPKUT YTOJIOBHO HAKa3yemoro
nestaus (4. 3 1. 14.13 KoAlIl);

HEUCITOJIHCHHE PYKOBOJAMTEIIEM FOPUINYECKOTO JTUIA WIH WHINBUTY ATbHBIM
peAnpuHUMaTeeM OOS3aHHOCTH 110 TOJa4ye 3asBICHUS O TNPU3HAHUU
COOTBETCTBEHHO  IOPUJIMYECKOTO  JHIla  WIM  HUHIWBHUIYaJIbHOTO
npeaAnpuHAMaTeass OaHKpOTOM B apOUTpakHBIA Cyq B CIydasXx,
IPETYCMOTPEHHBIX 3aKOHOJIaTEITLCTBOM 0 HECOCTOATEITLHOCTH
(6ankpotcTBe)(u. 5 cT. 14.13 KoAll).

OterctBeHHOCTH 1O CT. 14.13 KOoAIl HacTymaer HE3aBUCHMO OT HAJIMYMS

yuiep6a, MPUYUHEHHOTO MPABOHAPYIIUTENEM, €CIIM €ro JercTBus (Oe3nencTBue)

HE COJIEPKAT YroJIOBHO-HAKA3YEMBIX JCSHUM.

OtnenbHBIE CYOBEKTHI KOHKYPCHOTO TpaBa MOTYT OBITh MPUBICYCHBI K

a)IMHHHCTpaTHBHOfI OTBCTCTBCHHOCTH TAKXKC IO CJICAYIOIIUM OCHOBAHUAM:

HEHaJiJIexalee ynpasiaeHue opuandaeckuM auioM (ct. 14.21 KoAll);
COBEpIICHUE CACJIOK ¢ WHBIX JCHCTBUM, BBIXOIAIIUX 32 TMPEACbl
YCTaHOBJIEHHBIX OJIHOMOYUH (cT. 14.22 KoAll);

HEMOBMHOBEHHWE  3aKOHHOMY  pACIOpSHKEHUI0  WIM  TPeOOBAHHIO
JOJKHOCTHOTO JIMIIAa OpraHa, OCyIIECTBIISIFOIIETO rOCY/1apCTBEHHBIN HA130D
(xoHTpOMB)(CT. 19.4 KOAII);

HernpeacTasiienue ceenennii (nudopmarun)(ct. 19.7 KoAll).

3aKOHOATENBCTBO O OAHKPOTCTBE IIPEyCMATPUBAET JIBA BUJIA TPAXKIAHCKO-

HpaBOBOﬁ OTBCTCTBCHHOCTH 3a HApYHICHHUC HOPM O HCCOCTOATCIIbHOCTHU
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(6aHKpOTCTBE): CyOCHIMAPHYIO OTBETCTBEHHOCTh MO 00s3aTeNbCTBAM JIOJDKHUKA U
OTBETCTBEHHOCTh B ¢opMe  Bo3memeHuss  yOwitkoB.  CyOcuamapHas
OTBETCTBEHHOCTh MO 00fA3aTENbCTBAM JOJDKHUKA TMPEIyCMOTpEHA B cCllydae
COBEpIIICHHSI YKa3aHHBIX HUKE JICSHUH.

Henonava 3asiBneHus JOHKHMKA B apOMTPaKHBIM CyJ O NMPU3HAHUU €ro
OaHKPOTOM B T€YEHHE MecAlla C JaThl BOSHUKHOBEHUSI OJJHOTO U3 MEPEUYUCIICHHBIX
HUXKE 00CTOSATENBCTB (1. 2 ¢T. 10 3aKoHa 0 OAHKPOTCTBE):

® YJOBJIETBOPEHHE TpeOOBAaHUII OJHOTO KpEIUTOpa WJIM HECKOJIbKUX
KPEIUTOPOB TMPUBOAUT K HEBO3MOXKHOCTH HCIIOJHEHHS JIOHKHHUKOM
JNEHEXKHBIX 0043aTeNbCTB, OO0sA3aHHOCTEW MO ymuare o00s3aTelbHbIX
atexeil M (WiM) MHBIX IUIaTeXeill B MOJHOM o0beMe mepe] APYTUMHU
KpeIUuTOpaMu;

® OpPraHoM JIOJDKHHUKA, YIIOJHOMOYEHHBIM B COOTBETCTBUU C yUPEAUTEIbHBIMU
JOKYMEHTaMH JOJDKHUKA Ha MPUHATHE PEUICHHs O JUKBUIAIUHU JOKHUKA
(InGo opraHoM, ynoJIHOMOYEHHbIM COOCTBEHHMKOM HMMYIIECTBA TOJKHUKA
- YHUTapHOTO MPEANpHUATHS), NPUHATO pelIieHHe 00 oOpallleHuu B
apOUTpaXXHBIN CyJI C 3asBJICHUEM JIOJIKHUKA;

e oOpalleHue B3bICKaHUSI HA UMYIIECTBO JIOJDKHUKA CYIIECTBEHHO OCJIOXHUT
WIH CIIETAeT HEBO3MOXKHOM X03MCTBEHHYIO I€ATEIbHOCTh JOJKHHUKA.
CyObeKT OTBETCTBEHHOCTH - PYKOBOJUTENb JOJDKHUKA WIH JOJDKHUK -

VH/IMBHUTyJIbHBIA IPEANPUHUMATEIb.

Henonmawa B apOuTpakHbI Cya 3asBlIEHUS JODKHUKA O TPU3HAHUU
OaHKPOTOM JOJKHUKA - FOPUIUYECKOrO JIMIIA, B OTHOILIEHUU KOTOPOIO IPUHATO
pelIeHHE O JIMKBUJALMHU, IPU OOHAPYKEHUU TOTO, UTO CTOMMOCTb €r0 MMYILECTBA
HEJIOCTAaTOYHA JJISl YI0BJIETBOPEHHUS TPEOOBaHUI KpeAUTOPOB (1. 2 cT. 226 3akoHa
0 OaHKPOTCTBE).

JIuia, Ha KOTOPBIX MOXXET OBITH BO3JOXKEHA OTBETCTBEHHOCTh, 3TO -
PYKOBOJUTENb, yupeauTenu (YYaCTHUKH) JODKHHUKA, COOCTBEHHHK HMMYIIECTBA
JNOJDKHUKA - YHUTApPHOrO MPENNpUsATHs, MpeAcenareib JUKBUIAUOHHOU

KOMHCCUU (JIMKBUAATOP).
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JloBeneHnue MAOKHUKA 10 OaHKpoTcTBa. PykoBoauTenb, yupeauTenu
(YyyacTHHMKHM), COOCTBEHHUK MMYIIECTBA JOJDKHUKA - YHUTAPHOTO MPEANPUATUS U
WHbIE JIMI[a, KOTOpPhIE HMEIOT TIPaBO JlaBaTh oOOs3aTeIbHbIE MJIs JOJKHUKA
yKa3aHUsI WK UMEIOT BO3MOXKHOCTh MHBIM 00pa3oM OMpeNeNaTh ero JeUCTBUS, B
ciaydae OaHKPOTCTBA JOJDKHMKA II0 HMX BHHE, MOTYT OBITh IIPHUBJICUYCHBI K
cyOcuanapHO OTBETCTBEHHOCTH IO 00s3aTeIbCTBaM JOJDKHHUKA B Cllydae
HEJIOCTATOYHOCTHU UMYIIeCTBa JoJKHUKA (T1. 4. ¢T. 10 3akoHa 0 GaHKPOTCTBE).

HeszakoHHoe moiiydeHne mMyIIecTBa JoDKHUKA. KpemuTopsl, TpeOoBaHMS
KOTOPBIX HE OBLIM YJOBJIETBOPEHHI B IOJHOM O0BEME B XOJI€ KOHKYPCHOTO
IIPOM3BOJICTBA, UMCIOT IIPaBO TPeOOBATh OOpAICHUS B3BICKAHHUS HAa HMYIIECTBO
JOJDKHHMKA, HE3aKOHHO TOJIydeHHOE TPEThbUMH JIMIIaMH, B pa3sMepe TpeOOBaHUI,
OCTaBIIMXCS HEMOTAICHHBIMU B JieJie 0 OaHKPOTCTBE.

OTBETCTBEHHOCTH B (pOpMe BO3MEIIICHHS YOBITKOB. BO3MeIIeHUIO MO IjIekKaT
yOBITKHU:

® IMPUYMHEHHBIE B pe3yJbTaTe HapylIICHUS TOJIOKEHUM 3akoHa O

O0ankpoTcTBe. CyOBEKTbl OTBETCTBEHHOCTH - PYKOBOJAMTEINb, YUpPEIUTEINb

(YyuyacTHHMK, COOCTBEHHUK, YJIEHBI OPTaHOB YMIpPaBJCHUS JOJKHUKA, YICHBI

JUKBUJAIMOHHON KOMUCCUU (JIMKBUAATOP), TPAXKJIAHUH — JJOJDKHHUK;

¢ IIPUYMHECHHBIC BO30YXKJICHHEM Jella 0 OAHKPOTCTBE MM HEOOOCHOBAaHHBIM
npu3HaHueM TpeOoBaHUM KpeauTopoB. CyOBEKT OTBETCTBEHHOCTH -

JIOJDKHUK.

EnuHcTBEHHBIM  CyOBEKTOM  JUCHMIUIMHAPHOW  OTBETCTBEHHOCTH  3a
HapyIICHUE HOPM KOHKYPCHOTO IpaBa, SBJISICTCS apOUTPaKHBIN YIPABIISONTUH.
Camoperynupyemasi ~ OpraHm3aiis apOUTPAKHBIX  YMNPAaBISIONMIMX  BIPABE
NPUMEHHTh B  OTHONIEHHWM CBOMX  WICHOB  MEpbl  JAUCIHUILIMHAPHOU
OTBETCTBEHHOCTH, MPEITyCMOTPEHHBIX YUPEAUTEILHBIMU U UHBIMU JOKyMEHTaMH,
B UX YMCJIE€ UCKIIOUYEHHUE U3 YJICHOB CaMOperyiupyeMon opranuzanuu. OcHOBaHUs
- HEUCIIOJHEHHWE WJIM HEHaJUIeKalllee HCIOJHEHHE apOUTPaKHBIM YIIPaBIISIOIIIM
npaBui Mpo(EeCCUOHATBHON JEATeNbHOCTHU, YTBEPKICHHBIX CaMOPEryJIHpyeMon

OpraHu3alren, WICHOM KOTOPOU OH SIBJISIETCS.
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TI'JIABA 2. JOCYJAEBHBIN O TAII HECOCTOSATEJBHOCTH
(BAHKPOTCTBA)
2.1 locyneOHbIe MepONIPUSTHS 10 NMPeI0TBPALLEHUI0
HECOCTOATENbHOCTH (0AHKPOTCTBA)

JocyneOHplii 3Tanm OaHKpOTCTBA - 3TO 4YacTh Iporecca OaHKPOTCTBA
JNOJDKHUKA, MMEIOIas 1eJbl0 MPEeAyNpexXJACHHEe €ro HEeCOCTOSTENbHOCTH,
IPOJOJIKAIOIIASACS C MOMEHTAa BO3HUKHOBEHHUS! OCHOBAaHUU NJISl MPEIyNpPEKIACHUS
HECOCTOATENLHOCTH JO0 OTHAJEHUsI TaKMX OCHOBAaHUU JMOO 10 BO3OYXKIACHUS
IIPOU3BOJCTBA MO Jiedy O OaHKpOTCTBE apOUTpaxHbBIM cyaoMm. llepBoouepennoit
3a/1a4eil paccMaTpUBAEMOI0 ATara SIBJIAETCS U3bICKAaHUE CPEJICTB JIJISl UCIIOJIHEHUS
TeX 00s3aTeIbCTB M O0O0SM3aHHOCTEH JIOJDKHHMKA, CPOK MCIOJHEHUS KOTOPBIX
HACTYNWJI, @ TaKX€ NOBBILICHUE PEHTA0EIbHOCTH M KOHKYPEHTOCIIOCOOHOCTH
JOJKHHKA.

Hauano nocyaeOGHoro sTama OaHKpOTCTBA CBSI3aHO C BO3HUKHOBEHHEM
OCHOBAaHMI 1 O00S3aTE€NBbHOIO OCYIIECTBICHUS MEp IO MPEeAyNpeXICHHUIO
HECOCTOATEILHOCTH IOPUAMYECKOTO JIUIA. Y JTOHKHHUKA (€T0 OPraHOB YIIPaBJICHUS)
00513aHHOCTbH 10 CAMOCTOSITEILHOMY IPOBEJIEHUIO TAKMX MEP BO3HUKAET TOJBKO C
MOMEHTA BO3HUKHOBEHHSI TPU3HAKOB HECOCTOATENIBHOCTH (110 00IIeMYy MpaBUIy -
PU HAJTUYUK 3-MECSTYHOU 3aJJ0JKEHHOCTH IO JIEHEXKHOMY 00S3aTENbCTBY UIIU 110
yIUIaT€ HAJOTOBbIX IulaTexkei). OOHAKO B cCiyyae MOAAYd JIOJDKHHKOM B
apOUTpaXHBIA CyJ 3asBICHUS O TNPHU3HAHUU €ro OaHKPOTOM, YyKa3aHHas
00s13aHHOCTH mpekpartaercs (1. 3 ct. 30 3akoHa 0 OaHKPOTCTBE).

Jlns OaHKOB M HWHBIX KPEAUTHBIX OpPraHM3allid JOCYAeOHBIA ATam
HAYMHAETCS HAa 3HAYUTENHHO OO0JIee paHHEM dTare yXyAIIeHUs uX (UHAHCOBOTO
coctosiHusa (ct. 4 denepanbHoro 3akoHa «O HECOCTOATENBHOCTH (OAHKPOTCTBE)
KPEJIUTHBIX OpraHu3aluii»), 4YTO, HECOMHEHHO, CHOCOOCTBYET OOECIEUECHUIO
COXpPaHHOCTH HWMYIIECTBA [JOJDKHUKA JUIsl TOCJEAYIOIIMX MEPONPUSITHI 110
IPEeayNpPexXICHUIO HECOCTOSITENIBHOCTH JIMOO pacyeToB ¢ KpeauTopaMu. CorinacHo
JEHCTBYIOIIEMY 3aKOHOAATEIbCTBY, OOECHEUYEHHE COXPAaHHOCTH HMYILECTBa

KpGI[HTHOﬁ OopraHu3aly  BbIpaXXacTCA, MPCKIC BCCTO, B OrpaHUYCHUUN
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IIOJJHOMOYMH OpPraHOB KPEAWTHOM OpraHu3aluy II0 PaCHOPSDKEHUIO €€
UMYILIECTBOM.
OcHoBaHus 3aBepILICHUS TOCY1IeOHOT0 3Tarna 0aHKPOTCTBA:
® BOCCTaHOBJICHHE IIATEKECITOCOOHOCTH OPTaHU3AIUHU-IOJIKHUKA;
® [MPUHITHE apOUTPAXKHBIM CYJOM 3asBJIICHUS KOHKYPCHOTO KpEIUTOpa WU
YIOJHOMOYEHHOTO OpraHa O MPU3HAHKUH JIOJDKHUKA OAHKPOTOM;
® [0/aYa JODKHUKOM 3asiBICHHS B apOUTPaXHBIA Cyll O MPU3HAHUU €ro

OaHKpPOTOM.

Nrtak, ecnn DOIDKHUK HE SIBISETCS KPEAUTHOM oOpraHuzamnuei. 3akoH O
OaHKPOTCTBE HE BO3JIAraeT HU Ha HETO, HU Ha €r0 PYKOBOJUTENS WIH YUpeIuTeneH
(aKIIMOHEPOB, YYAaCTHUKOB, COOCTBEHHMKA) OOS3aHHOCTh MO (PUHAHCOBOMY
03I0POBJICHUIO /10 TOSIBJICHUS MPU3HAKOB HECOCTOSATENbHOCTH. Takum o0pazoM, B
T€YEeHUE BEChbMa [JIMTEIIBHOIO BpPEMEHHM, Ha TMPOTSHKEHUH BCEro IMepuona
YXYIIICHUs] CBOETO (DMHAHCOBOTO COCTOSIHMS, M JaXKe TMpU  HAIWYWU
HEIIaTeKEeCIIOCOOHOCTH, T.€. HECIIOCOOHOCTH PAaCcCUUTATHCA C KpeauTopaMu 100
YIUTATUTh HAJOTOBBIE MJIATEXHU B CBSI3U C HEIOCTATOUYHOCTBIO JEHEXKHBIX CPEJCTB,
JOJDKHUK TIPOJOJDKAET OBITh TMOJHOCTHIO TPABO- M JEECMOCOOHBIM, HUYEM HE
OTpaHUYEH B PACMOPSHKEHUH CBOMM MMYILECTBOM.

HocyneOHble Mepbl MO NPEAyNpeXICHUIO HECOCTOSTENIBHOCTH - 3TO
JEUCTBUA JIIOOBIX JIMII (JIOJDKHMKA, €r0 yupenuTeseil, COOCTBeHHHKA UMYIIECTBA,
TPETbUX JUI[ HAa OCHOBAHMM JOTOBOpA C JOJDKHUKOM), HaIpaBJICHHbIE Ha
BOCCTAHOBJICHHE IUIATEKECIOCOOHOCTH JOJDKHUKA. Pe3ynbraroM mnpoBeneHus
ATUX Me€p [JOJDKHO CTaTh HAJIMYME Y JIOJDKHUKA JCHEXKHBIX CPEACTB IS
yOBJIETBOPEHUS TPEOOBAHUI KPEIUTOPOB, CPOK UCIOJHEHUSI KOTOPBIX HACTYIHIL.
Takum 00pa3om, MENBI0 JAHHBIX MEp SBISETCS «yCTPAHEHHWE YCIOBHMA IS
oOpameHHss B Cyl C 3asBICHHEM O OAaHKDOTCTBE IOIKHHKa» > . Eme pas

MOTYEPKHY, UTO JOCYAeOHbIE MEPBI HE SBISIOTCS MPOIEAypaMu OaHKPOTCTBA.

2T Cm.: Temoxuaa M.H. «OcHOBBI KOHKypcHOTO mpaBay. M.: Bomrepe Kiysep, 2001 rox. C.
261.
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Ha panHoM »arTame JOMKHO TPOBOAMTHCS (PUHAHCOBOE O3/10POBIICHUE
JOJDKHUKA, KOTOPOE B MIPABOBOM JIUTEPATYPE ONMPEIEISIETCS KAK «KOMILIEKC (POpM,
MojeNied M METOJOB NpHUBEACHUS (PUHAHCOBBIX O0053aTENbCTB W TpeOOBaHUM
JAHHOTO IOPUANYECKOTO JIUIA B COCTOSTHUE, KOTOPOE MO3BOJISIET CBOEBPEMEHHO U B
MIOJIHOM O00BEME HUCIIOJIHUTH JCHEKHBIE 005S3aTeNbCTBA M IIIATEKH, 00ECIEeYUTh
HaJUIe)Kaui  00OpOT TMOTOKOB (PMHAHCOBBIX PECYPCOB, HCKIIOYAIOIIUX HX
quchaTaHe ¥ MPOSBICHHE MPH3HAKOB HEIIATEKECIOCOOHOCTH» > . KimodoM s
JNOCTIDKEHUS ~ TOJIOKHUTENbHOro  pesynbrara DO - BOCCTaHOBIEHUS
IJIaTEKECTIOCOOHOCTH - ABJISIETCSI CBOEBPEMEHHOE HAYaJlo U CUCTEMHBIN XapakTep
COOTBETCTBYIOLIUX Mepoan/I;ITI/Iﬁ29

HeKoTopbIe aBTOPHI HMEHYIOT PACCMATPHBACMbIC MEPBI «BHECYICOHBIMIN .,
C YeM OTYaCTH MOXHO COIJACUThCS, MOCKOJIbKY OHHM MOTYT IPOBOJIUTHCS HE
TOJIBKO 710, HO W IOCII€ MPOBEJIEHUs CyneOHOro pa3OuparenbcTBa MO JAETy O
O0ankporctBe. OpnHako OoJsiee MPaBUIBHBIM  NPEACTABIACTCS  CIEJOBaHUE
TEPMUHOJIOTMM  JIEHCTBYIOIETO  3aKOHOJATENbCTBA,  HA3BIBAIOIIETO  TaKHE
MEPONPUITUS  «JIOCYJEOHBIMU», IOCKOJbKY HUX OCHOBHOE Ha3Hauy€HHE
PEeIOTBPATUTh MPUONIIIKAIONIEECs] OCYIIECTBIEHUE MeEp CyAeOHbIX, H30exaTh
MpU3HAHUS OAHKPOTOM.

B cnydasx, npemycMOTpeHHbIX ¢e[epalbHbIM 3aKOHOM, YyUpeauTeln
(yyacTHMKH, COOCTBEHHHMK) IOJDKHUKA, (pelrepanbHble OpraHbl MCHOJHUTEIbHOU
BJIACTH, OpPTaHbl HUCIOJHHUTEIBLHON BIIaCTU CyOBEKTOB P®, opraHbl MeCTHOTO
caMOyIpaBlieHUusT  O00si3aHbl  NPUHUMATh  CBOEBPEMEHHBIE  MEpbl IO
NPEAYNPEXICHUIO HECOCTOSATEIBHOCTH OpraHu3auuid. Ydpeaurenu (y4aCTHUKH)
JOJDKHHMKA, COOCTBEHHMK HUMYIECTBA JODKHHMKA - YHUTApHOTO MpPEINpUSITHS,
coriacHo cT. 30 3akoHa 0 OAHKPOTCTBE, «IIPUHUMAIOT MEPHI, HAIIpaBJICHHbIE Ha

BOCCTAHOBJICHHUE INIATEIKECIOCOOHOCTH OOJDKHHUKa», W B TOM ClIy4dac, CCJIU

8 Cm.: 3unuenko C.A., I'onuapo A.U. «IIpenynpexnenne OaHKPOTCTBA KOMMEPUECKOM
ngI‘aHI/ISaLII/II/II METO0JIOTUSA U TTpaBoBble MexaHnu3Mbly». M.: FOpucnpyaenuus, 2006 roa. C. 17.

2% Cm.: 3unuenxo C.A., I'onuapos A.W., ykazaHnHoe Bbilie counnenue. C. 17.

% Tkaues B.H. «HecoCTOSTENIBHOCTD (6ankpotcTBO) B Poccuiickoit ®eneparuu. IIpaBoBoe
peryiMpoBaHue KOHKYPCHBIX OTHOmEeHuW». M.: Kuwxkusiii mup, 2004 rox. C. 159.
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3aKOHOM Takasi OOS3aHHOCTh CIELHUATBHO HE MpeAyCMOTpeHa. YKa3aHHas
00s13aHHOCTH MPEKPAITAETCS C MOMEHTA MOJa4H JODKHUKOM B apOUTPAKHOM CYJI
3asIBJICHUS O MPU3HAHUU €r0 OAHKPOTOM.

[IpaBoBOMY peryivpoBaHHIO OOWIMX [JIsi BCEX BHUAOB JOJKHUKOB
J0CyA€OHBIX MEp YAENEHO KpailHe Majo BHHUMAHHS - 3TOMY IOCBSIIEHBI TOJIBKO
nBe cTtaTbu 3akoHa o OankporcTBe (cT. 30. 31). HckitodeHue COCTaBISIOT
NOCyIeOHbIe MEpbl MO0 MPEAYNPEeXICHHI0 HECOCTOSITEIbBHOCTH KpPEIUTHBIX
OpraHM3alui, peraaMeHTalui KOTOPbIX MOCBALIEHO OOJBIIMHCTBO HOPM 3aKOHA O
OAHKpPOTCTBE KPEAUTHBIX opranuzanuii. Ocob0 peryaupyroTcss Mepbl 110
(UHAHCOBOMY O3[IOPOBJICHUIO CEIbCKOXO3AMCTBEHHBIX TOBApONPOU3BOAUTENCH
HOpMaMH OJHOMMEHHOro 3akoHa. Mepbl IO NpeIyNnpexIeHHI0 OaHKpPOTCTBA
Ipa)KJaH 3aKOHOM HE YCTAHOBJICHBI.

B conepkanue nocyeOHbIX Mep MO MpeAayNpekISHUI0 HECOCTOATEIbHOCTH
BXOJUT OOSI3aHHOCTh PYKOBOJMTENS JOJDKHUKA YBEJAOMUTh yupeauTesei
(Yy4yaCTHMKOB, ~ COOCTBEHHHMKa  HMMYIIECTBa) O  HAJIMYUA  IPU3HAKOB
HECOCTOSITENILHOCTU. B ocTanbHOM cojepxaHue JoCyAeOHbIX Mep 3aKOHOM O
OAHKPOTCTBE HE PErJaMEHTUPOBAHO M BCELIENO 3aBUCUT OT OPraHOB YIPABIICHUS
JOJDKHUKA.

OTBETCTBEHHOCTh 32  HENPUHATHE MEp MO0  MNPEAyNpexACHUIO
HECOCTOATEIBHOCTH BBIPAXAETCSI B BO3MEIIEHUU YOBITKOB, NPUYMHEHHBIX B
pe3yJsibTaTe HapyLIEeHUs HOPM KOHKYpCcHOro mnpaBa. CyObeKTbl OTBETCTBEHHOCTH -
PYKOBOJAMTENb, YUYpeIUTedb (Y4aCTHHUK), COOCTBEHHHK MMYIIECTBA. 3aKOH O
OaHKpPOTCTBE HE Ja€T OJHO3HAYHOIO OTBETa Ha BOIPOC O BO3MOYKHOCTH
NPUBJICYEHHS] K OTBETCTBEHHOCTU YyupenuTesnei (y4acTHUKOB) TOJKHHKA, B TOM
ClIyyae, €clli HHBIMU 3aKOHaAaMU UX OO0S3aHHOCTh M0 NPEAYNPEXICHUIO
HECOCTOATEBHOCTH YIPABIsSEMONM MMHU OpraHu3aldd He 3akperuieHa. Iloatomy
MHTEPEChl KPEAUTOPOB HA JAHHOM dTane 0aHKPOTCTBA 3alMILIEHbl B HAUMEHbIIEH
CTEEHHU.

HocynebHast caHanusi («O3/J0pOBJIEHHE») - Pa3HOBUIHOCTh Mep IO

NpCaAynpCKACHUID HCCOCTOATCIIbBHOCTHU, 3aKIHOYAIAaACd B IIPCAOCTABICHUU
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JOJDKHUKY (DUHAHCOBOM IOMOIIM B pasMmepe, AOCTaTOYHOM [IJIsi MOraiieHus
JEHE)KHBIX 00s3aTEILCTB W 00S3aTENBHBIX TUIATEXKEH W  BOCCTAHOBIICHUS
IJIATEKECTIOCOOHOCTH  JTOJDKHUKA. JIMIlaMu, yMOJHOMOYEHHBIMH IPOBOJIUTH
noCcyneOHyI0 caHaluio (OKa3bIBaTh MOMOIIL), UMEHYEMBIMH TaKXKE «CaHATOPHI»,
MOTYT OBITh JIFOOBIE JIMIIA, B TOM UYHCIE KPEAUTOPHI, YUPEAWTEId U .
OTnuuuTenpHas YepTa CaHAlMM - CPEACTBA MPEAOCTABISIOTCS CaHATOPOM HE
KpeauropaM, a JOKHUKY. B ToM chydae, eclid JOJDKHUK HCIOJB3YET 3THU
CpelcTBa HE IO HA3HAYECHUIO JTMOO HE CMOXKET M30ekaTh HECOCTOSITEIIBHOCTH T10
WHBIM TPUYUHAM, CAHATOpP HE OyJIeT MMETh KaKuX-JIMOO MPEUMYIIECTB IMepe.
WHBIMH KPEIUTOPAMU TPU YAOBIETBOPEHUU CBOMX TPEOOBAHHH.

OcHOBaHWE caHAIMU - JIOTOBOP MEXIY JODKHHUKOM M CaHATOPOM.
[IpenocTaBnenre (pUHAHCOBOM MOMOIIM MOKET COMPOBOXKIATHCS MPUHATUEM Ha
ce0s JODKHMKOM WM UWHBIMH JIMIIAMH  00S3aT€IhCTB B TOJIB3Y  JIUII,
MPEJOCTaBUBIINX (PUHAHCOBYIO MOMOIIL. TakuMu 00s3aTeILCTBAMU MOXKET OBITh
yIiaTa MpoIEeHTOB Ha CyMMY MOMOIIH, Niepeaya akuid WK UHBIX [IEHHbIX Oymar

JOJDKHHKA U T.II.



48

I'JIABA 3. CYJIJEBHBIN 3TAII HECOCTOSITEJIBHOCTH
(FAHKPOTCTBA)
3.1 PaccMoTpeHue 1eJ1 0 HECOCTOATENbLHOCTH (0AHKPOTCTBE) B apOUTPAKHOM
cyae

Hlema 0  HECOCTOATENHHOCTH  (OAHKPOTCTBE)  pacCMaTPHUBAIOTCS
apOUTpaXHBIM CyJOM 10 TpaBuwiam, npeaycMoTpeHHbiM AlIK PO, ¢
OCOOEHHOCTSIMHU, YCTaHOBJICHHBIMU (peiepaibHbIMU 3aKOHAMM, PETYIUPYIOLIIUMU
BOITPOCHI HeCOCTOsATENbHOCTH (OankpoTcTBa) (1. 1 cT. 32 3akoHa 0 GAHKPOTCTBE).
OcoOEeHHOCTSIM PacCMOTpPEHUS Jiesl 0 OaHKPOTCTBE mocBsiieHbl 1. 23 AIIK PO,
. 3 3akoHa O OaHKPOTCTBE, psIJ HWHBIX HOPM KOHKYPCHOTO IIpaBa.
HccnenoBarensiMu OTMEYAeTCs, YTO «B JieJe O OaHKPOTCTBE HET CIIOPHOTO
IpaBOOTHOIIEHHUS. B pe3ynbrare paccMOTpeHus Jena o OaHKpOTCTBE CY[
paspelaer BONpoc 00 YCTaHOBJICHUU IOPUAMUYECKOTO (pakTa OAaHKPOTCTBA WM HE
GAHKPOTCTBA B KOHKPETHOM CITy4acy .

Jns  BoO3OyxneHus Jena O OaHKPOTCTBE  HEOOXOAUMO  Haauyue
MaTepHAIbHO-TIPABOBBIX YCIOBUN (HaMuue CyObeKTa OaHKpPOTCTBA, HATUYHE Y
JOJDKHUKA TMPU3HAKOB OAaHKPOTCTBA) U IMPOIECCYaJbHO-TPABOBBIX  YCIIOBUM
(HampaBiieHWEe B apOUTPAKHBIN CyJ 3asBICHUS O TMPU3HAHWUU JOJDKHUKA
OaHKPOTOM - JIMIIOM, O0JaalolIMM TaKUM MPaBOM, COOIIOJEHUE OMPEEICHHOTO
NopsAJIKa MOJTYy4YeHUs: J0Jra). Y ClIoBHUs BO30YXKIEHUS JAella O HECOCTOSTEIbHOCTU
UMEHYIOTCA TaKXe «HEOOXOJUMBIMU MPEANOCHIIKAMH U YCJIOBHSIMU IpaBa Ha
oOpamieHre B apOUTPaKHBIM Cyl ¢ 3asiBIEHUEM O TMPU3HAHUM JIOJDKHHUKA
HECOCTOSTEIBHBIM (6aHKPOTOM)™.

Jlena o GaHKPOTCTBE paccMaTpUBAIOTCS apOUTPAKHBIM CYJIOM IO MECTY

HaxoXJaeHus goJbkHuKa (1. 4 ct. 38 AIIK PO).

3w KomMmenTtapuu k ®DenepanbHoMy 3akoHY «(O HECOCTOSTENLHOCTH (OAHKPOTCTBE)» MO
penakuueit B.B. 3anecckoro. C. 100.

ZCm: Mkxkptuan A.®. «Mexanu3M Bo30yXIeHH Jefia 0 OaHKPOTCTBE MO 3asBICHHUIO KPEAUTOPA
B apouTpaxkHoM cyne». XKypnan «Poccuiickas roctunmsi», 2006 rox. C. 41.
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®opma oOpalieHuss B apOUTPAKHBIA CyJ - 3TO 3asBJICHUE O NPHU3HAHUU
JOJDKHUKA OaHKPOTOM, HE SIBIISFOIIECECS MCKOBBIM 3asBiieHueM (1. 4 cr. 4 AIIK
PD).

[IpaBom Ha oOpaieHue B apOUTPa)XKHBI CyJ C 3asiBICHUEM O IMpPU3HAHUU
JOJDKHUKA OaHKPOTOM  OOJAJaroT: JODKHHUK, KOHKYPCHBIH KpEAUTOp U
YIOJHOMOYEHHbIE opranbl (1. 1 ¢T. 7 3akoHa 0 6aHKPOTCTBE).

VYcnoBuss TpUHATUS apOUTPaKHBIM CYJIOM 3asBI€HUS O NpPU3HAHUU
JOJKHUKA OaHKPOTOM.

Pa3mep TpeboBanMil 3asBUTENECH K JOJDKHUKY (Ha JaTy MOJA4yu 3asBIICHMUS)
COCTABJISIET B COBOKYITHOCTHU:

® K IOpUINYECKOMY JIUIy - He MeHee ueM 100 Toicsu pyOreii;

® K CTpaTermuecKoMy MpeAnpuaTuio - He Menee yeM 500 Toicsay pyouieit;

e Kk cyOwekTy ectectBeHHOU MoHomonuu TOK - ne menee 50 000MPOT;

® K KpeauTHOM opranu3aunuu - He MmeHee yem 1000 MPOT;,

® K OTCYTCTBYIOILIEMY JIOJDKHHMKY - HE3aBUCHMO OT pa3Mepa KpeauTOpPCKOU
3a/10J1KEHHOCTH.

HeuncnionHnenne  JOJDKHMKOM — yKa3aHHbBIX TpeOOBaHMM B  TEUEHHUE
CJIEYIOIIETO CPOKa (C AaThl, KOT/Ia OHH JOJIKHBI OBUTH OBITH MCIIOTHEHBI):

e 3 Mecslla, €CIH IOHKHUK - FOPUANYECKOE JIUIIO;

e 6 MecsAleB, €CIM JAOKHUK - CTPAaTerM4ecKoe MpeAnpusitue, CyObeKT
€CTECTBEHHOI MOHOIIOJIHY;

e 14 nHeil, ecnu NOMKHUK - KpeIUTHASE OpraHU3allUs.

VY cTaHOBIEHHOCTh TPEOOBAHMM KpPEIUTOPOB, T.€. HUX IOJITBEPKIACHHOCTDH
BCTYNUBLIUM B 3aKOHHYIO CHIIy pPellIeHUEM CyAeOHbIX OpraHoB (1. 3 c¢T. 6 3akoHa 0
O6ankporctBe). TpeboBanusi 00 yriare 00s3aTENbHBIX IUIATEXKEH TOJDKHBI OBIThH
NOJATBEPKIACHBI PEIICHUEM HAJIOrOBOTO0 MJIM TaMO>XEHHOI'O OpraHa O B3bICKaHHUH
3aJI0JKEHHOCTH 3a CYET UMYILIECTBA JOJIKHUKA.

Ucrteuenne 30 gHel ¢ AaThl HANPaBICHUS WUCIIOJHUTEIBHOIO JOKYMEHTa B

Cyk0y CyAeOHBIX MPUCTABOB (MPEIBSBICHUS K HCIOJHEHUIO) M €ro KOMUU
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JOJDKHUKY. ODTO TpeOOoBaHME HE NPENbSBIACTCS NPU OAHKPOTCTBE KPEIUTHBIX
opranu3anui (1. 2 cT. 50.4 3akoHa 0 0aHKPOTCTBE KPEIUTHBIX OpTraHU3aIUi).
OcHoBaHuE OOPOBOJBHOM MOJAYM 3asBIICHUS, MPEAOCTABIISIIONIEE JIULLY
npaBo Ha oOOpalleHHe B apOUTPAKHBIA Cyln - MO NpelBHICHHE OaHKPOTCTBA
(Hamm4ue 0OCTOATENBCTB, OUEBUHO CBUAETEIBCTBYIOIINUX O TOM, YTO JIMIO OyIeT
HE B COCTOSSHUM HCIIOJIHUTH JCHEKHbIE 00s3aTeIbCTBA WU OOSI3aHHOCTH I1O0
yIuiate 00s13aTeIbHbIX MJIATEKEW B YCTAHOBIEHHBINA CPOK).
JIOJKHUK-TIpEATPUHUMATEN  (PYKOBOJHUTENb  JOJDKHHKA-OPTaHH3aIIH)
00s13aH MoJaTh 3asBJIECHUE HE MO3HEE YeM yepe3 |1 mMecsll ¢ AaThl BOSHUKHOBEHUS
OJTHOTO M3 CIEAYIOIIUX 0OCTOSATENbCTB:
® YVJOBJIETBOPEHHE  TpeOOBaHMNH  OAHOTO  KpeauTopa  HPUBOJUT K
HEBO3MOXXHOCTH HCTIOTHEHUS JIEHEKHBIX 0053aTeIbCTB WM 00s3aHHOCTEN
nepes IpyruMu KpeauTopaMu;
® VYIOJHOMOYEHHBIM OpPraHOM JOJDKHUKA WJIA OPraHOM, YIOJHOMOYEHHBIM
COOCTBEHHMKOM MMYIIIECTBA JIOJKHUKA, IPUHATO PellieHne 00 oOpallleHuu B
apOUTpaXHbIN CyJI C 3asIBJICHUEM JODKHHUKA (O MPU3HAHUHU OAHKPOTOM);
e oOpanieHue B3bICKaHUS HA MMYIIECTBO JIOJDKHHKA CYIIECTBEHHO OCJIOKHUT
WIH ClIeJIaeT HEBO3MOYKHOM €ro X03iCTBEHHYIO JI€ATebHOCTb;
® IpUM TNPOBEICHUU JIMKBUAAIMU IOPUIMYECKOTO JIMIIA YCTAHOBJIEHA
HEBO3MOXHOCTb YJIOBJIETBOPEHHsI TPEOOBAaHUN €ro KpEeIUTOPOB B MOJHOM
o0BeMe.
dopMa U cojaepkKaHUE 3aABICHUS O MPU3HAHUM JOHKHHKA OaHKPOTOM
JIOJDKHBI COOTBETCTBOBATh TPEOOBAHUSIM, U3JIOKEHHBIM B cT. 37, 39, 41 3akoHa o
OaHKpPOTCTBE, K 3asABJICHUIO JIOJDKHBI  OBITh  IPHJIOKEHBI  JIOKYMEHTHI,
nepeuncieHusie B cT. 38, 40, 41 3akoHa 0 OaHKPOTCTBE.
KoHkypcHBI Tporiecc MMeeT COOCTBEHHBIM COCTAaB yYaCTHUKOB. ITO
OTHOCUTCA K COCTaBYy JIMI, YYaCTBYIOIIMX Kak B Jieje O OaHKpPOTCTBE, TaK U B

apOUTPaKHOM MPOLECCE MO JeTy 0 OaHKPOTCTBE.
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Jluna, ywacTByromue B jene O OaHKpPOTCTBE, HMMEIOT B KOHKYPCHOM
npoiiecce  COOCTBEHHBIM  HWHTEpPEC, NpollecCCyalibHble TMpaBa U  HECYT
npoleccyainbHble O00S3aHHOCTH, KaK NPU PACCMOTPEHHM Jefla, Tak U IpHU
MpoBeJIeHUU Tpoleayp OankpotrcTBa. [IpaBa nuil, y4acTBYIOIMKX B Jeje, YKa3aHbl
B . 1 cT. 41 AIIK P®. Cornacuo ct. 40 AIIK P®, nuiiamu, y4yacTBYHOUIUMHU B
nesne o OaHKPOTCTBE, SBJIAIOTCS 3asIBUTENIM U 3aMHTEPECOBAHHBIC JTUIIA. 3asiBUTEIN
MOJIB3YIOTCSI TIPOLIECCYAIbHBIMU ITPaBaMH M HECYT MPOLIECCyalIbHbIE 00sS3aHHOCTH
cTOpOoHBI, ecniu uHoe He npeaycMmorpeHo AIIK PO (1. 2 ct. 45 AIIK P®). 3akon o
OaHKpPOTCTBE BKJIIOYAET B COCTAB TaKWUX JIMI[ JIOJDKHUKA, apOUTPakHOTO
YOPaBISIOMIETO, KOHKYPCHBIX  KPEAMTOPOB,  YIOJIHOMOYEHHBIX  OpPraHOB,
denepanbHble W pErHMOHAJIbHBIE OpPraHbl HCIOIHUTEIBHOW BJIACTH, OpPTaHBI
MECTHOTO CaMOYyIpaBJIEHUS MO MECTYy HaXOXJEHUS JOJDKHHUKA B Cilydasx,
IPETYCMOTPEHHBIX 3aKOHOM O OAHKPOTCTBE, JUII0, MPEOCTABUBIIIEE 00ECIICUECHUE
JUISL IPOBEJICHUS Tpoleypbl uHaHncoBoro oznoporieHus. CPO AY, ykazanHas B
ONpPENCIICHUH O TPUHATUM 3asBJICHUS O TMPU3HAHUU JOJDKHHKA OaHKPOTOM
(«3asBIICHHAsi caMOpEryJupyemasi OpraHu3alus), TAKXKE BIPAaBE 3HAKOMHTBCS C
MarepuajaMH jiejia 0 OaHKPOTCTBE, JIeNIaTh BBIITUCKU U3 HUX, CHUMAaTh KONUH (I1. 3
cT. 42 3akoHa 0 OAaHKPOTCTRBE).

Jluna, ydacTByromue B apOUTpPaKHOM IIpoOIecce Mo Jieay O OaHKPOTCTBE,
JNEUCTBYIOT B HMHTEpPEcax OMNPEACIICHHBIX CYOBEKTOB, MUMEIOT MPOIECCyalIbHbIC
mpaBa ¥ HECYT IpolleccyaabHble 00S3aHHOCTH TOJIBKO MPU PACCMOTPEHUU Jela O
OaHKpPOTCTBE apOUTpaXHBIM cyJoM. K TakuM nuiiaM OTHECEHBI MPEe/ICTaBUTEIU
paOOTHUKOB JOJDKHHMKA, ydpeauTened (Y4acTHHUKOB, COOCTBEHHHMKAa MUMYIIECTBA)
JOJDKHUKA, COOpaHUs KPeIUTOPOB (KOMUTETA KPEUTOPOB), a TAKKE UHBIE JIHIIA.

[TogroroBka gena K cyaeOHOMY pa3OUpaTeNnbCTBY — IMOJpa3zyMeBaeT
COBEPIICHUE CYJIbEH pslla JOMOJHHUTENbHBIX JECUCTBUM MO OTHOUIEHHIO K TEM,
kotopeie yctaHoBieHbl AIIK P® (m. 2 cr. 50 3akoHa o OaHKPOTCTBE):
paccMOTpeHHE 3asBJICHUM, XKaJlo0 W XOJAaTalCTB JMIl, Y4YacTBYIOUIUX B JeIe,

yCTaHOBJIEHHE 00OCHOBAHHOCTH TPEOOBAHUM KPEAUTOPOB H JIP.
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Jllena  paccMaTpuBalOTCSi  KOJUIETHAJIbHBIM ~ COCTaBOM  cyjeH, 0e3
IPUBJICUCHUS apOUTPAXKHBIX 3aceqaTeNeil. B kauecTBe MCKITIOUEHUS yCTAaHOBIICHBI
ClIyyau BBIHECEHUS CyAbel pslia onpeleseHUu eAMHOINYHO. DTO ONpeIeTIeHus O
BBEJCHUU HAOIIOJICHUs, O TOJATOTOBKE Jeja O OaHKPOTCTBE K CyJIeOHOMY
pazOupaTeNnbCcTBy, MO pPE3yJbTaTaM pPACCMOTPEHHUS XOJATaCTB apOUTPaKHOTO
yopasisitoniero v ap. EguHonmmuyHO paccmaTpuBaeTcst €0 0 OaHKpOTCTBE
OTCYTCTBYIOLLETO JOJKHUKA.

Cpoxk paccMOTpeHHs Jiesia 0 OAHKPOTCTBE - 7 MECAIIEB C JIaThl MOCTYILJICHUS
B apOUTPaKHBIN CyJ1 3asIBJICHUSI O PU3HAHUM JIOJHDKHUKA OaHKPOTOM.

Pemenus mMoryT OBITh NPUHATH TOJBKO JABYX BHIOB: O MPHU3HAHUU
JOJKHUKA OAHKPOTOM U 00 OTKPBITHH KOHKYPCHOTO MTPOU3BOACTBA, U 00 OTKa3e B
NpU3HAHUU  JIOJDKHUKA OaHKpoTOM. B oCTanbHBIX  CiiyyasX BBIHOCSITCS
ONpEeICNICHHS], B TOM YHCIIE U 10 PE3YyJbTaTaM pacCMOTPEHHUS Jea.

Bce ompenenenusi, mpuHsAThIE B paMKax Jeia o0 OaHKPOTCTBE, MOJJIEkKaT
00’KaJIOBaHUIO B apOUTPAXKHBIA CyJl aneUISIIUOHHON HMHCTaHIMU, HO CPOK HX
00>kajoBaHUsl SIBJISIETCS COKPAICHHBIM TIO CPaBHEHHUIO C OOIIMM MECSYHBIM
cpokoM. Omnpenenenusi, oOxayoBanue KoTopbeix mnpenycmorpeHo AIIK P wu
3aKOHaMH 0 OAHKPOTCTBE, OTJIEJIBHO OT CYJE€OHOr0 aKTa, KOTOPbIM 3aKaHYHUBAECTCS
paccMOTpEeHHUeE Jiefia Mo CYIIeCTBY, MOTYT OBbITh 00XajoBaHbI B TeueHue 10 gHel co
nHsa ux BbiHeceHUs (m. 3 cr. 223 AIIK P®). Uubie ompeaeneHuss MOryT ObITh
o0>kajoBaHbl HE MO3/AHEE 4YeM uepe3 14 nHei co aHs ux npuHsaTus (m. 3 cr. 61

3akoHa 0 OaHKPOTCTBE).
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3.2 YcTraHoBJeHMe apOMTPaKHBIM CY/IOM 000CHOBAHHOCTH 00paleHus
3asiBUTEJIA K 10JLKHUKY

IlepBas cragust cyneGHOro 3Tama KOHKYPCHOTO Ipoliecca K IpoLeaypam
OaHKPOTCTBA 3aKOHOM HE OTHECEHA. TeM He MeHee, OHa SIBJIAETCS 005S3aTeNbHOM.
E€ memu - mpoBepka 0OOOCHOBAaHHOCTM TpeOOBaHUS O NPU3HAHUU JOJKHHUKA
OaHKPOTOM, PACCMOTPEHUE BOIPOCA O BBEJACHUU HAOMIOACHUS W KaHAUAATYpE
BPEMEHHOI'O  YIPABJISIOIIEr0, HEAONMYIIEHUE WHHUIMUPOBAHUA KOHKYPCHOTO
nporecca Mo HeIEHCTBUTEIIBHOMY OCHOBAHHMIO, HA OCHOBAaHHWH HECYIIECTBYIOIIEH
3aJI0JDKEHHOCTH,  HUYTOXHOM  CHENKH, TMOJJENbHBIX  JOKYMEHTOB,  YXKe
UCTIOJTHEHHOTO JTOJDKHUKOM 00s13aTeNNbCTBA U T.II. DTa CTaus MPEACTaBISET COO0M
JUIA  JTOJDKHUKA IOCJIEAHIOI0 BO3MOXHOCTh U30€XaTh BBEACHUA IPOLELYP
OAHKPOTCTBA, MOCKOJBKY I. 3 cT. 48 3akoHa 0 0AaHKPOTCTBE YCTAaHABIMBAET, YTO
eclii JOJDKHHUK YJOBJIETBOPUT TpeOOBaHME KpeIuTopa - 3asBUTENS 0 AaThl
3aceaHusl apOUTPaXXKHOTO CyJa O PACCMOTPEHUHM OOOCHOBAaHHOCTH TpeOOBaHUM
3asIBUTEJIA, IPOLEypa HAOIIOICHUS BBEICHA HE OYyIeT.

Hawano mnepBo#t craguu cyaeOHOro srtamna OaHKPOTCTBA - BBIHECEHHE
apOUTpaXHBIM CYZOM OIpEACNICHUs] O TMPUHATUM 3asBJICHUS O MPU3HAHUU
JNoJDKHUKA 0aHKpOTOM. Cyzbsi BBIHOCUT OIPEACIICHHE B TEUYEHHE 5 JHEH C AaThl
NOCTYIUJICHUSI yKa3aHHOTO 3asBJIEHWs B apOUTpaxkHb cyn. B ompenenenuun
ykazbiBaloTcss CPO AY (umeHyeMasi B 3aKOHE «3asiBJICHHAsl caMOperyJdpyemMas
OpraHM3alys») MO yKa3aHUIO 3asBUTEINA, JaTa PacCMOTPEHHMs O0OOCHOBAaHHOCTH
TpeOOBAHUI K TOTKHUKY.

ApOUTpakHBIM CyJ HampaBlAeT OMNpPEICICHUE 3asBUTENIO, JOJDKHUKY
(uctpeOyeT NOKyMEHThI OyXTaJaTepCKON OTYETHOCTH), B PEryJIHMPYIOIIUNA OpraH, B
CPO AY (c TtpeboBaHMSIMH K KaHIUAATYpE BPEMEHHOIO YINPABISAIOIIETO U
uH(popMalMeil 0 HaJIWYUMM Yy JAODKHHMKA JIMIEH3WM Ma MPOBEACHHE padoT C
UCIIOJIb30BAaHUEM CBEJEHHUI, COCTaBIAIOIIMX TOCYJIAapCTBEHHYIO TailiHy), B
TEPPUTOPHAIIbHBINA OpraH (eepaibHOro OopraHa BJIACTH B 00JlacTU oOecreyeHus
Oe3onacHocTH (IpU HAIMYUU Y JOJDKHMKA JIMLIEH3UM Ia IpOBeIeHHE padoT C

HCIIOJIb30BaHHUCM CBCH@HHﬁ, COCTAaBJHAIOIMUX I'OCYyJapCTBCHHYIO TaﬁHY).
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JIOJDKHUK ¥ TEppUTOpPUAIBLHBIA oOpraH B 00JacTH  oOecrneueHHs
Oe3omacHoCcTH 00s3aHBl MPENCTaBUTh HHPopManuio o Qopme [gomycka K
rOCyJapCTBEHHON TaiiHEe PYKOBOAMUTENS TOKHUKA UM 00 OTCYTCTBUHU TaKOBOI'O B
apoutpaxxubiii ¢y u 3asBieHHyo CPO AY (m. 1 cr. 45 3akoHa 0 GaHKPOTCTBE).

Jomwxkuuk B Tedyenue 10 nHeW ¢ maThl MOTy4YEeHUS ONPEACIICHUS BIpPABE
HalpaBUTh B apOUTPaXHBIH CyJI W 3agBUTEII0 OT3bIB C BO3PAKCHUSIMU U
CBEJIEHUSMH 00 UMYILECTBE, BCEX CUETaxX JOJDKHUKA B KPEAUTHBIX OpraHU3alusiXx,
3aJI0JDKEHHOCTH. JIOJDKHUK 00s13aH MPEJCTaBUTh B apOUTPaKHBINA Cy/1 JOKYMEHTHI
CBOEH OyXrajaTepcKOM OTUETHOCTH B Te4YeHUE S5 JHEH C JaThl MOJy4YeHUs
ompezaeneHuss 00 UCTpeOOBaHMM TakuX JOKYMEHTOB. OTCyTCTBHE OT3bIBa
JOJDKHUKA HE MPEMSTCTBYET PACCMOTPEHUIO Jiejia 0 OaHKPOTCTBE.

CPOAY He no3aHee yeMm 4yepe3 5 JHEHM C JaTbl MOJYYEHMS 3ampoca
HAIPaBJISIET B apOUTPAKHBIN CY/, 3aSBUTEIIO0 U JOHKHUKY CIHCOK M3 TPEX CBOMX
YJICHOB, U3BSBUBIINX COrJIacue ObITh YTBEPKIACHHBIMU B KaueCTBE apOUTPAKHOTO
YOPABJISIIOLIETO0 W B HAWOOJbBIIECH CTENEHH YJIOBJIETBOPSAIOMIMX TPEOOBAHMAM K
KaHJIUJaType apOUTPaKHOTO YMPABIAIONIETO, COACPKAIIUMCS B YKa3aHHOM
3anpoce (Janee - Cnucok KauauaaTyp). OMHOBPEMEHHO HANPABIISIIOTCS CBEICHUS O
po(ecCHOHANBHBIX KaueCcTBaX apOUTPAKHBIX YIPABISIONIUX ¥ MOTUBHPOBAHHOE
3aKII0YEHUE 00 WX COOTBETCTBMU TPEOOBAHUSIM K KaHIUAATYpe apOUTPaKHOTO
ynpasisitoniero. JIoJokHUK M 3asBUTENIb BIOPABE OTBECTH IO OJHOM M3 3THX
KaHJIUJATyp, B MPOTUBHOM cCliydyae apOUTPaKHBIM CyJ] Ha3HayaeT KaHAWIATypy,
3aHUMAIONIyI0 OoJiee BBICOKYIO IMO3UILMIO B CIHCKE KaHIUAATYp, IMOCKOJIBKY
KaHAUJATYphl  pacrojaralorcsi IO MEpPE YMEHBIIEHUSI UX COOTBETCTBUS
TpeOOBaHMUSIM K KaHIUAAType apOUTPaKHOTO YIPABISIONIETO, C YYETOM HX
npo¢eCCUOHANIbHBIX KaueCTB.

He mno3gnee wem uepe3 30 gHel ¢ JHaThl BBIHECEHHS OIPEACIIEHUS O
OPUHATUU  3asBJICHUS TPOBOJUTCS CyJIeOHOE 3acellaHue 10  IPOBEPKE
000CHOBaHHOCTH TPeOOBaHUMN 3asIBUTEIIS.

B cnyuae, eciu paccMoTpeHue 0OOCHOBaHHOCTM TpPeOOBaHUN IEPBOTO

3asiBUTCIL OTKJIIAABIBACTCA ap61/ITpa)KHBIM CyaoM, a pPaBHO CCJIH Tp€6OBaHI/UI
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MIEPBOTO 3asiBUTEIS MPU3HAHBI HEOOOCHOBAHHBIMH, apOUTPAXKHBIN CyJl 00BEAUHSAET
BCE MOCTYIMBIIHUE 3asBICHUS O MPU3HAHUU JTOJDKHUKA OAHKPOTOM OT MHBIX JIUI] U
Ha3Ha4yaeT JaTy HOBOIo CyJIe0HOro 3acefaHus IO IpPOBEpPKE OOOCHOBAHHOCTHU
TpeboBaHuUii Bcex 3asaButenei (1. 9 cr. 42 3akoHa 0 0aHKPOTCTRBE).

OxoHuaHue NepBO CTaAuU Cy1e0HOro 3Tana OaHKPOTCTBA CBSI3aHO C TAKUM
IOPUANYECKAM (PaKTOM, KaK BBIHECEHHE apOMTPaKHBIM CYJIOM IO pe3ylbTaTaM
paccMOTpeHrss 0OOCHOBAaHHOCTU TPEOOBAaHUM 3asBUTENS K JOHKHHKY OJHOTO W3
CJIEYIOIINX OIPEAEICHUIM:

O mnpusHanuu TpeOOBaHWK 3asBUTENS] OOOCHOBAaHHBIMH W BBEIICHUU
IPOIICAYPHI HAOIIOACHNS,

00 OTKa3e BO BBEJCHHUU HAOJIONEHUS U O MPEKpallleHUH MPOU3BOJCTBA IO
neny o OaHkporcTBe. OCHOBaHHMSI €ro BBIHECEHHS - MpPU3HAHHE TpeOOBaHUM
3asBUTENsl HEOOOCHOBAaHHBIMU  WJIM  OTCYTCTBHE  OJHOTO M3  YCJIOBUU
MOJIBEIOMCTBEHHOCTU (OMpEIeTIEHHOr0 pa3Mepa TpeOOBaHUN K JOJKHUKY WITU
CpOKa HEHCIOJHEHUS 3TUX TPEOOBaHUM).

[To pe3ynbraram paccMOTpeHUs: 00OCHOBAaHHOCTH TPeOOBaHUI 3asBUTENS K
JOJDKHUKY apOUTpaXKHBIA CyJ MOXET BBIHECTH M OIpe/elieHHe 00 OTKaze BO
BBEJICHUN HaOmrofeHuss U 00 OCTaBleHWH 3asBleHUs Oe3 paccmorpenus. Ho
BBIHECEHHE TaKOTO OMNpeAeNicHUs He OyAeT SBIATHCS IS JOJKHUKA OKOHYAHHEM
paccMaTpuBaeMoid cTauu 0aHKPOTCTBA, MOCKOJIBKY OHO BEIHOCUTCS TIPH YCIIOBHUH,
YTO HMEETCs 3asBJICHHE MHOIO KpEeIuTopa O MPHU3HAHUHM HTOrO JIOJDKHHUKA
O0aHKPOTOM, KOTOpO€E OyAEeT PaCCMOTPEHO B aHAJTOTUYHOM IMOPSIIKE.

[ToMHMO TEpEYUCIEHHBIX BbIIIE MPOLECCYaIbHBIX MOCIEICTBUN, MPUHATHE
apOUTPaXXHBIM CYJOM 3asIBICHHS O MNPHU3HAHUM JOJDKHHKA OaHKPOTOM MOXET
OTPAaHWYUTh €ro0 CHOCOOHOCTh MPHOOPETaTh M OCYHIECTBIATH HEKOTOPHIE
rpa)<IaHCKHE MpaBa U 00513aHHOCTH.

Bo-nepBbIX, apOUTpakHbIi CyJ IO XO1aTalCTBY 3asBUTEISI BIPABE MPUHAThH
Mepbl 10 o0ecnieyeHuto TpedboBanuii 3asBurens. iMu MoryT ObITh:

Hanoxenue apecta Ha JAEHEXHBbIE CPEACTBA WM HHOE MMYLIECTBO,

IpHHaJIC)KaIee JOJKHHUKY,
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3ampelieHue JOKHUKY M €ro opraHaMm YIpaBJICHHS  COBEpIIaTh
ONPENECITICHHBIC IEUCTBUS;

BO3JIO’)KEHHE Ha JOJDKHHMKA OOSI3aHHOCTH COBEPIIUTH JEHCTBUSA B IEJIAX
peAOTBPAICHUS YXY/IIIEHUS COCTOSHUS ero umyiecta u T.4. (1. 1 ct. 91 AIIK).

OObecnieunTeNnbHBIE MEPhI JCHCTBYIOT JI0 JIaThl BBHIHECEHUS apOUTPaKHBIM
CyJIOM ollpeJiesieHrs 00 0TKa3e B MPUHATUY 3asBJICHUS], O BO3BPAIICHUM 3asBICHUS
0e3 pacCMOTpEHHs WIM JO0 OKOHYaHUs MEpBOM CTaJuMd CyJIeOHOro Jramna
6ankporctBa (1. 3 cr. 46 3akoHa 0 OaHKpOTCTBE). OnpeeneHre 0 NPUHATUH Mep
no 00ecHedYeHHIO 3asBIICHUS WM 00 OTKa3e B HUX MPUHITHU MOXET OBbITh
007KaJI0BaHO.

Bo-BTOpbIX, BBIIET JOJIM «Mas», MPOU3BEICHHBIH 10 TpeOOBaHUIO
yupenuTenst (y4acTHHMKA) JOJDKHHMKA B CBSI3W C €ro BBIXOJAOM U3 COCTaBa
YYaCTHUKOB, OYJIET CYUTATHCSI HUYTOKHOMW CIIEIKOM Ha ocHoBaHuU cT. 103 3akoHa
0 OaHKpPOTCTBE, €Clid Mpoleaypa OaHKPOTCTBAa «HAOIOJICHUE» OyJeT BCE-TaKu
BBEJICHA I10 pe3yJIbTaTaM PacCMOTPEHUsI 0OOCHOBAHHOCTH TPEOOBAaHUMN 3asIBUTEIS.

WNHble cnenku, 3aKiIIOYEHHBIE WJIM COBEPILICHHBIC JOJKHUKOM C MOMEHTA
NPUHATHUS CYJIOM 3asBJICHHS O TMPU3HAHUU €ro OaHKPOTOM, OyIyT CUMTAThCS
OCTIOPUMBIMHU ¥ MOTYT OBITh MPU3HAHBI HEJECHCTBUTEIHLHBIMU, €CIIM B OTHOIIICHUU
JIOJDKHHMKA BIOCJIEICTBUU OyIeT BBeAeHa mpolieaypa 6ankporcrsa (cT. 103 3akoHa
0 OankpoTcTBa). bonee Toro, B onpeeneHHbIX 3aKOHOM CITy4asiX COBEPILEHHBIE B
TOT TEPUOJ JEUCTBUS MOTYT IMOBJIEYb YIOJIOBHYK) OTBETCTBEHHOCTh Kak JJif
PYKOBOJUTENS JTOKHUKA - HOPUIUYECKOTO JIMIA, JOJDKHUKA - WHIWBUAYAJIBHOTO
npeAnpuHUMATeNis, Tak u Ayt kpeauropa (4. 2 cr. 195 YVK).

Takum 00pa3oM, CyIIECTBEHHBIX OrPAaHMYEHUNA TPABOCIOCOOHOCTH
JOJDKHUKA MPUHSATHE CYJIOM 3asiBIICHHS O MPU3HAHUU JIOKHUKA OAaHKPOTOM HE

BJICUYCT.
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3.3 IIpoueaypbl 6aHKPOTCTBA: «HAOIIOIEHHE», «PUHAHCOBOE 0310POBJICHUE,
«BHEIIHee YIPaBJIeHUE», KKOHKYPCHOE NMPOU3BOICTBO» U «<MHPOBOE
coryialieHue»

HaGnronenune - mpoienypa OaHKpOTCTBa, MpUMEHseMash K JIOJKHUKY B
HesIX 00eCleueHus: COXPAHHOCTH MMYIIECTBA JOJKHUKA, TPOBEICHUS aHAIN3a
(MHAHCOBOTO  COCTOSIHMSI ~ JOJDKHHMKA, COCTaBJICHHS peecTpa TpeOOBaHMI
KPEIUTOPOB M NPOBEJIEHUSA IEPBOr0 COOpaHUs KpeauTopoB (cT. 2 3akoHa O
O0aHKpOTCTBE). DTO MepBas U 00s3aTeNbHas Mpoleaypa OaHKPOTCTBA.

Lenu npoueaypbl HAOTIOICHUSA:

® ONEPATUBHO OOECIEYUTh COXPAHHOCTh UMYLIECTBA JIOJKHUKA U TEM CaMbIM
COXPaHUTh  MOTEHIHAIbHYIO  BO3MOYKHOCTb  BOCCTAHOBJIEHUS  €rO
IJIATCKECIIOCOOHOCTH;

® TMpPEIOTBPATUTH YJIOBIETBOPEHHE TPEOOBAHUN OJHUX KPEIUTOPOB B yIIepO
JPYTUM, 3alUTUTh UHTEPEChl YKOHOMHYECKHU CIa0b0l CTOPOHBI (KPETUTOPOB
- TpaXJiaH, 3JJ0POBBI0 KOTOPHIX MPUYUHEH BpeJl, paOOTHUKOB, BKJIATYMKOB
OaHKOB U T.1.);

® YCTaHOBUTH UCTHHHOE (DMHAHCOBO-IKOHOMHUYECKOE COCTOSHUE JOJIKHUKA U
HaJIM4YKe BO3MOKHOCTH MPEyNPEKIECHUS HECOCTOSTEIbHOCTH;

® ONpEeNEIUTh HAMpaBJICHUE AAJTbHEWUIIEro pa3BUTHUsI KOHKYPCHOTO Mpolecca
Ha OCHOBE PEIICHUS MEPBOr0 COOpaHUs KPEAUTOPOB;

e 100 MPOBOAWTH O3JOPOBUTEIBHBICE MEPOIPUSATHSA, UYTOOBI TpeOOBaHUS
KpEIUTOpOB ObUIM yAOBIETBOPEHbI B MOJHOM oObeme. I[Ipu sTOoM
BOCCTAHOBUTEJbHBIE MPOIEAYPHl MOTYT 3aHSITh 2 TrojJa U 3aBEPUIUTHCS
Oe3ycrnemHo, HO B TEYEHHE OTOTO BPEMEHH 3aJ0DKEHHOCTh TMepes
KOHKYPCHBIMM ~ KPEAUTOpPAaMH U  yINOJHOMOYCHHBIMH OpraHamMu He
MOTallAeTCs;

e 100 MpU3HABATh JODKHUKA OaHKPOTOM W JIMKBUIUPOBATH, PACIIPEICIIss

uMerolleecs UMYILECTBO MEXAY Kpeautopamu. B aTom ciyudae KpeauTopbl
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OpICTpee TOJIydaT TPUYHUTAIOIIMECS WM JICHe)KHBIE CpEJCTBa, HO HE B

MOJTHOM 00BeMe.

OpHako Ha MpakTUKe TPeOOBAaHMS IOPUAMYECKHUX JIUI[ M TOCYIapCTBa, Kak
IIPaBUIIO, HE YAOBICTBOPSIOTCS BOOOIIE IMOO yAOBICTBOPSIOTCS B Iipenenax 15%
OT CYMMBI JIOJTA.

Habnronenue orneHWBaeTCs Kak KOMIPOMHCC MEXIy COOJIOICHHEM
MHTEPECOB JO/DKHHKA W KPEAHTOPOB >, KAK OTPAKEHHE IIPOIOKHUKOBCKHX
TEH/ICHIIUN C OJJHOBPEMEHHBIM 00€CIICUYCHUEM U TIPAB KPEIUTOPOB.

3aauu poreyphl HAOIOICHNS

® OrpaguTh WMYIIECTBO JODKHHUKA OT HAJIOKEHUS B3BICKAHWH, OT
pacmpeesIeHUsT MeXTy KPeIUTOpaMHu;

® TIPEIOTBPATUTh HETOOPOCOBECTHHIC JCUCTBHUS JOJDKHUKA IO COKPBITHUIO U
OTUYYXKJICHUIO CBOETO MMYIIIECTBA B YIIIEpO KpeaIuTOpaM;

® [Ipecedb HePalMOHATHHOE U SKOHOMUYECKH HEOOOCHOBAHHOE PACX0JOBaHUE

CPeICTB JODKHUKOM. HeOe3bI3BecTHO, 4YTO HENpO(EeCCHOHANBHBIE WIH

HEZ00POCOBECTHBIE COOCTBEHHUKH WM YIPABISIONINE, «HE BBITTOTHSISA

0053aTeIBCTB Tepes] MapTHepaMu, HE BBIIIAUWBAs 3apa0OTHYIO TUIATy H

HAJIOTH, TIIOCTAaBUJIM 3HAYHMTEIBHYI0O 4YacTh NPEANPUIATHA Ha TpaHb

OaHKPOTCTBAY;

® TPOBECTH aHAIN3 (PUHAHCOBOTO COCTOSHUS JOJKHUKA,
® BBISIBUTH KPEIUTOPOB, COCTABUTH PEECTP UX TPEOOBAHUH M MPOBECTH MTEPBOE
coOpaHUE KPEIUTOPOB.

YnpaBistomui, pa3Mep ero BO3HArpaKJACHUS ¥ UCTOYHUK BO3HATPaXKICHUS
YKa3bIBAIOTCS B ONPECIICHUH O BBEACHMM HaOoJeHWs. Ecii Ha 3TOT MOMEHT
KaHIUJIATypa  YIOPaBISAIOMIETO  OTCYTCTBYeT, KaK  TPaBWIO, BPEMEHHO
YTBEPXKAACTCS JIUIIO, «HCIIOHSIOIIEEe 00SI3aHHOCTI» BPEMEHHOTO YITPABJISIOIIETO,
MOJTHOMOYHSI KOTOPOTO MOTYT OBITh YK€ W YKa3bIBaIOTCSI B OMpEICIICHUU

apOUTPaKHOIO Cy/Ia.

% Cm.: Hukuruna O.A. «bankporcTBo non HaOmoneHuem». ['azera «buzHec-aaBokar», Ne 14,
2006 ron. C. 44.
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JIesTeNbHOCTh BPEMEHHOTO  YIIPABJISIONIETO HOCHT KOHTPOJBHBIM U
AaHATUTHYECKU XapakTep. DYHKIMOHHPYS OJHOBPEMEHHO C PYKOBOJCTBOM
JOJKHUKA, OH HE YIIPABJISIET OpraHu3aliel, He COBEPIIAET CIETKU C UMYIIECTBOM
JOJDKHHKA, @ UTPaeT pojib HaOI01aTeNs, MOJOTYETHOTO apOUTPaKHOMY CY Y.

OcHOBaHUS OTCTPAaHEHUS BPEMEHHOTO YIPABISIONIETO apOUTPaKHBIM
CyJIOM OT UCIIOJTHEHUsI €T0 00sI3aHHOCTEH:

® YJIOBJIETBOPCHHUE apOUTPaKHBIM CYJIOM JKajaoObl JIMIIA, YYaCTBYIONIETO B
nene o 0aHKPOTCTBE, Ha HEWCIOJHEHWE WM HEHAJJIe)Kallee HCIOJTHEHUE

YIPABJISIFOIIMM BO3JI0’KEHHBIX HAa HETO OO0S3aHHOCTEW MPHU YCIOBUHU, YTO

TaKOe HEWCIIOJHEHNE HAPYIIIMIIO MpaBa WM 3aKOHHBIC MHTEPECHI 3asSBUTEIIS

XKanoObl, a TakKe TOBJICKIO WJIM MOTJO TOBJIEYh 3a CO0O0M YOBITKH

TOJDKHUKA WITH €T0 KPEeTUTOPOB;

® BEBISBIICHHE OOCTOSATEILCTB, MPEMATCTBOBABIINX YTBEPXKIACHUIO JIHIA

BPEMEHHBIM YTIPABIISIOIIAM.

[Iponienypa HaOMIOACHWS BBOIWUTCA Ha TEPUOJ JIO JAThl IIPOBEICHHUS
3aceaHusl apOUTPaKHOTO CyJa MO PACCMOTPEHHIO Jiefa 0 OAHKPOTCTBE, T.€. HE
0oJjiee 4yem Ha 7 MECSAIEB C JaThl MOCTYIUICHUS 3asBJICHUS O IPU3HAHUU JTOJDKHUKA
OaHKPOTOM B apOHUTPaKHBINA CY/I.

Jluma, B OTHOIIEHUH KOTOPBIX MPETYCMOTPEHBI MPABOBBIE OCOOCHHOCTHU
HAOJIFOICHUS:  CEIbCKOXO3SMCTBEHHBIE  OpraHu3aluH, MpodecCHOHAIbHBIC
YYaCTHHKH pBIHKA IICHHBIX Oymar. HaOmropeHue HE BBOAUTCS B OTHOIICHUU
KPEJUTHBIX OpTraHu3aluii, a TakkKe JHUKBUIUPYEMOTO U OTCYTCTBYIOIIETO
JOJDKHUKA.

OcHoBaHMEM BBEACHUS HAONIOACHUS SIBIISCTCSA BBIHECCHHE CYIbEH
apOUTpaXHOTO CyJa OMNpenelieHuss O BBEJACHUU HaOmoaeHUs (manee -
onpenenenne). [Ipu Bo30yXJeHUU Jeia HA OCHOBAaHWUU 3asBICHHS JOJDKHUKA
HAOJIFOICHUE BBOJIUTCA C JaThl MPUHATHS apOUTPAXHBIM CYIOM 3asBICHUS K
IIPOU3BOJICTBY, 32 HCKIIOUEHHEM CJIy4daeB, €CJIM B COOTBETCTBUU C 3aKOHOM O
OaHKpPOTCTBE K JOJDKHUKY JIOJDKHA OBITh TPUMEHEHAa WHas Mpoleaypa

O6ankporcTBa (m. 2 cT. 62 3akoHa o0 OGaHKpoTcTBe). Hampumep, eciu ITOKHUKOM
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ABIgeTCs OaHK, HaOIoaeHue He BBoauTcs. [Ipu Bo30ykaeHuu aena o 0aHKpPOTCTBE
Ha OCHOBAHUU 3asBJIEHUS KPEIUTOPA HAOJIIOI€HHE BBOAUTCS MOCIE PaCCMOTPEHUS
000CHOBAaHHOCTH TpEeOOBaHUM 3asIBUTEISL.

CornacHo ct. 2 3akoHa O OaHKpPOTCTBE, (DMHAHCOBOE O3/IOPOBJICHUE -
npoleypa 0aHKpOTCTBA, IPUMEHsIEMas K JOJKHUKY B IIEJISIX BOCCTAHOBJICHHS €TO
IJIATEKECTIOCOOHOCTU U MOTAIIECHUS 33JI0JPKEHHOCTH B COOTBETCTBUU C TpapuKom
NOTalleHusl 3aJ0JDKEHHOCTU. OJTO HOBas MpoLEnypa, BBEACHHAass 3aKOHOM O
O6ankporctBe 2002 r.. uMeromas «MpoAOTKHUKOBCKYIO» HAmpaBIeHHOCTh, EE
CYIIHOCTH - IPEJIOCTaBIECHUE TOKHUKY BO3MOKHOCTH 0€3 CMEHbI PpYKOBOSIIETO
ammapara, Mo Moj HaJa30pOM KpPEIUTOPOB W apOUTPaKHOTO YIPABISIONIETO, B
TEUEHHUE [IBYX JIET CBOMMHU CHJIAaMH WJIM C MPUBJICUCHHEM BHEIIHHX CPEICTB
paciuiaTutbesl ¢ KpeauTopamu. DakTUYECKH JOJDKHUKY —IPEIOCTaBIsSeTCS
OTCpPOYKa YJOBIIETBOPEHHUS TpeOOBaHUN KpeauTopoB. JlOKHUK MPOAODKAET
(GYyHKUMOHUPOBaTH M OCYILIECTBISATH  CBOIO  OOBIYHYIO  JI€ATEIbHOCTD,
IPELYCMOTPEHHYIO YUPEIUTENbHBIMU JOKyMEHTaMu. JIr0OON MOHKHHK BIIpaBe
cKka3aTh: «S corjaceH ¢ JOJIrOM, HO HE XO4y I[E€pelaBaThb MPEANPUITHE B
yIpaBJICeHUE apOUTPAXKHOMY YMPABISIONIEMY. X04y paboTaTh caM U 00fA3YyIOCh
BBITUTATUTHh J0ATH TI0 Tpaduky». OCDO camo mpemyiarano COOCTBEHHUKAM U
YUpEIUTENSIM UHULMUPOBATH MPOLENYypY (PUHAHCOBOTO 0310poBiieHUA. JlaHHBIE
CyeOHO-apOUTPaKHONM CTAaTUCTUKUA O Mpolenype (PUHAHCOBOIO O03J0POBJIECHUS
npeacTasiieHbl B [Ipunoxenun.

Jlumo, yTBepxknaeMoe apOuTpaxHbiM cyqoMm nisi mnposeaenus OO -
aIMUHUCTPATUBHBIA yIpaBisoomui. B ciydae, ecnim aaMHUHUCTPATUBHBIN
YOPABJISIIONIMI ~ HE OBLT  YTBEpXKIEH  OJHOBpeMEeHHO c BBeaeHueM DO,
apOUTpaKHBIA Cy/J BO3JIaraeT HCIOJHEHHE €ro O0s3aHHOCTEH Ha BPEMEHHOIO
YHOPABISIONIETO M OOSA3bIBAET BPEMEHHOI'O YMPABISIOLIETO MPOBECTH COOpaHHe
KPEIUTOPOB JJiIi PAacCMOTPEHHUs BOMpOca O BHIOOpPE caMoperyaupyeMon
OpraHu3alMM, M3 4YuClIa WICHOB KOTOPOM JOJKEH OBIThb  YTBEPXKIEH
aJIMUHUCTPATUBHBIA YTMPABISAIOMUNA, U O TPEOOBAHMIX K KaHIUIAType TaKOro

YIPABJISIFOIIETO.
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Hogemnoit 3akoHa 0 OaHKPOTCTBE SIBISIETCS TOJIOKEHHE O TOM, YTO
coOpaHue KpeaUTOPOB BIPaBE MPUHATH PEIICHHE 00 0OpalieHuu B apOUTPasKHBIN
CyZl ¢ XOJaTalCTBOM 00 yTBEP)KJICHUU aIMUHUCTPATUBHBIM YIPABISIOINIUM JIUIIA,
WCIIOJTHSBIIIETO OO0S3aHHOCTH apOUTPaKHOTO YIIPABISAIONIETO MPHU IPOBEACHUU
npoueaypbl OaHKpOTCTBa, mpemmecTtByromieil BBenennto ®O. B atom ciyuae
apOUTPaKHBIM CYJIOM BBIHOCUTCSI OIpeNeNieHne 00 YTBEPXKICHWU B KauyecTBE
aIMUHUCTPATUBHOTO YIPABIISIIOLIETO KaHAUAATYPHI, MPEICTABICHHON coOpaHueM
KPEIUTOPOB, TpPH YyCIOBUU €€ cooTBeTCcTBUs TpeOoBanusMm cT. 20 3akoHa o
O6ankpoTcTBe (11.7 CT. 45).

Brenenue @O - BriHECEHUE apOUTPAKHBIM CYJIOM OIPEIEICHUS O BBEACHUU
(bUHAHCOBOTO 0370POBJICHHUS.

OcnoBanus BBenenus: OO:

® pelieHre nepBoro coopanusi KpeAUTopoB o BBeAeHUU PO u 006 oOpaieHun

B apOUTPaXHBIN CyJI C COOTBETCTBYIOIIUM XOJaTaiicTBOM. Pelienne 10mKHO

COJIEpKaTh CPOK M YTBEPXKACHHBIM cOOpaHHEM IUIaH 3TOW MPOLEAYPHI,

rpaguKk TOrameHus 3a70JKEHHOCTH, a TakKe MOXKET COJAepkKaTh

TpeOOBaHUS K KaHAUAATYPE aIMUHUCTPATUBHOTO YIIPABJISIOIIETO.

[Tman @O0. NOATOTOBJICHHBIN y4YpeauTesMu (yyacTHUKaMH,

COOCTBEHHMKOM HMYIIECTBA) JIOJDKHUKA, JOJKEH TMpeaycMaTpuBaTh

CrocoObl  TOJYYEeHHS  JOJDKHMKOM  CPEJCTB, HEOOXOAUMBIX s

YAOBJIETBOPEHUSI TPEOOBAHUN KPEAUTOPOB.

I'pacdux MOTAIICHHS 3a/10JKEHHOCTH NOAMMUCHIBAECTCS  JIULIOM.

YIOJIHOMOUYEHHBIM Ha 3TO yYpeIUTeNsaMH (y4aCTHUKaMHU, COOCTBEHHUKOM

uMytiecTBa) nopkHuKa. C 1aThl YTBEpXKIACHUS Tpaduka apOUTPaKHBIM

CYJIOM BO3HHMKA€T OJHOCTOPOHHEE O0053aTeNIbCTBO JIOKHHUKA IOTACHUTh

3aI0JDKEHHOCTh  JIOJDKHUKA —Tepe]] KpEeAUTOpaMH B YCTAHOBJICHHBIC

rpaKOM CpOKH.

['padukoM JODKHO MpeaycCMaTpUBaThCS IOTAllleHUE BCeX TpeOOBaHMI

KpEJIUTOPOB, BKJIIOYEHHBIX B PEECTp, HE MO3JHEE YeM 3a 1 MecsI 10 AaThl

okoHuanus cpoka ®O. a Takke noramieHue TpeOoOBaHUN KPEeAUTOPOB 1-i u
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2-i1 ouepenu HE TMO3JHEE 4YeM uepe3 6 MmecsieB ¢ natel BBeaeHus @O. Ho
JOJDKHUK ~ BIpPaBEe HWCIOJHUTh TpaduK TOTAMEHUS 3aJI0JDKCHHOCTH
JIOCPOYHO.

['padpuxom OMKHO OBITH MPETYCMOTPEHO MPOMOPLUUOHAIBHOE MOTalIeHUE
TpeOOBaHMI KPEAUTOPOB B OUEPETHOCTH, YCTAHOBICHHOH IS KOHKYPCHOTO
npousBojsictBa (3 ouepenu). OueHb Ba)XXHO, 4YTO TpaduK MorameHus
3aJI0JDKEHHOCTH TI0 00s3aTeNbHBIM IUTaTekaM (HajoramMm W cOopam),
YCTaHABJIMBAETCS B COOTBETCTBUU C TPEOOBAHUSIMHU 3aKOHOJATEIHCTBA O
Hajorax u coopax. Ho B HacTosIiee BpeMs, 10 BHECCHHUSI COOTBETCTBYIOIINX
W3MEHECHHUI B 3aKOHOJATENIbCTBO O HAJOTax U cOopax u (wim) OrJKETHOE
3aKOHOJIATEIbCTBO,  MPABHJIO  MPOMOPIIMOHAIBLHOTO  YAOBIETBOPEHUS
TpeOOBaHUI HE pAaCHpPOCTpPaHSCTCS Ha TPeOOBaHHUS MO YIUIaTe HAJIOTOB U
UHBIX 00s3aTenbHBIX IiaTexker (m. 8 cr. 231 3akoHa o OGaHKPOTCTBE).
[ToaTOMy KOHKYpPCHBIE KPEIUTOPHI U YITOJTHOMOYCHHBIC OPTaHbI-KPEIUTOPHI
M0 TPaXTAHCKO-TIPABOBBIM  00s53aTE€ILCTBAM  OKA3bIBAIOTCS B SIBHO
HEBBITOJIHOM TIOJIO)KEHHWHU, HECMOTpS Ha TO, 4To cT. 134 3akoHa o
OaHKpPOTCTBE HMX TpeOOBaHUS OTHECEHbI B OJHY (TPEThIO) oOuepesh C
TpeOOBaHUSIMU MO OOS3aTEIBHBIM TIJIATEKaM B OIOJDKET M BHEOIOIKETHBIE
bOoHIBI.

BTOPBIM  OCHOBaHWeM  BBeAacHUss PO  sBisSeTCs  X0JATalCTBO.
MPEIOCTAaBICHHOE B apOWTPaXHBIM Cya ydpeauTensMu (y9acTHUKAMH,
COOCTBEHHHKOM UMYIIIECTBA) JOJKHUKA, YIOJIHOMOYEHHBIM
roCyJapCTBEHHBIM OPTaHOM WJIM TPETHUM JIUIIOM, €CITU TIEPBBIM COOpaHUEM
KPEIUTOPOB HE TPHUHATO PEIICHHWE O TPUMEHEHUH OJHOW W3 TMPOIEAYP
OaHKPOTCTBa, a MPOBECTH IOBTOPHOE COOpaHHE HEBO3MOXKHO B CBSI3H C
UCTEYCHUEM 7-MECSIYHOTO CpPOKa pPAaCCMOTPEHHsS Jefa O OaHKPOTCTBE.
VYcnosuem BBenmenus PO B JaHHOM cllydae SBISETCS 00s3aTelbHOE
MPEIOCTaBICHUSI OOCCIICUCHUsI WCTIONHEHUs 005S3aTebCTB JOJDKHUKA B
COOTBETCTBMHM C TpadukoM TOTamieHus 3aJ0/DKCHHOCTH —(fmajee -

oOecrieuenue). Pasmep oOecrnedeHuss JOKEH MPEBBIIIATH — pa3Mep
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0053aTebCTB JIOJDKHUKA, BKJIIOUYEHHBIX B pEECTp Ha Jary CyneOHOro

3acenanusa, He MeHee uyeM Ha 20%. Ilpm 3TOM rpaduk mnorameHus

33JIOJDKEHHOCTH  JIOJDKEH — IpeaycMaTpuBaTh ~ HayaTO  MOTalIeHUs

3aJJOJDKCHHOCTH He To3faHee yem | depe3 mecsi mocie BBeaeHus PO u

noramieHue TPeOOBaHUM KPEAUTOPOB EXKEMECIYHO, MPOMOPIHUOHATHHO,

pPaBHBIMH JOJIIMH B TeUYeHHME | Tojga C JaThl Hayana YIOBJICTBOPEHUS

TpeOOBaHUN KPEAUTOPOB.

Croco6 obecriedeHus] UCIIOJIHEHMsI 00S3aTENbCTB JOJKHUKA - JIFOOOU, He
IPOTUBOpEYAIINi 3aKOHY, 32 UCKITIOUCHUEM YACPKaHMsI, 3a/1aTKa WIH HEYCTONKH.

Hano otrmeruth, uTo yupemurtensMm (y4acTHHKaM) JOJDKHUKA BBITOJHEE
yoenuth mepBoe coOpaHue KPEAUTOPOB B pPe3ynbTaTUBHOCTH BBeaeHHs DO,
0o0paTHBIIMCH K HEMY C COOTBETCTBYIOUIMM XOJaTalCTBOM, MOCKOJBKY B TaKOM
ciiydyae coOpaHue BIpaBe IMporoiocoBaTh 3a BBeaeHue PO u 0e3 mpeaocTaBieHus
oOecrieueHus yupeaurensiMu (ydyacTHUKamMH). BeipaxeHue kpeauTtopaMu JTOBEpHs
JOJDKHUKY SIBIISIETCS OMPEACISIONUM sl apOuTpakHOro cyda. B oTmmume ot
yupeauTeNe, TPeTbH JHIla O00s3aHbI MPEJOCTABIATH OOECIeueHue B JIIOOOM
ciydae, mpu oOpameHuu ¢ xonataiictBom o BBeAeHmn PO kak kK coOpaHUIO
KPEIUTOPOB, TaK U K apOUTPAXKHOMY CYY.

B cnyuae mpenocraBneHuWs HamexHoro obecredeHus (O0aHKOBCKOM
rapaHTHM), XoJaTaiicTBo moboro nuia o BBeAeHnn PO nMeeT MPHOPHUTET Mepes
pelIeHueM TIEPBOTO COOpaHus KPEAUTOPOB O BBEICHWUW WHOW MPOIEAYpPHI
OaHkpoTcTBa. Pemienne Bompoca o cyap0e JOKHHKA OTHECEHO Ha YCMOTpPEHHE
apOUTPaXXKHOTO CyJa, KOTOPBIA B TAKOW CUTyaIllMd MOXKET, HO HE 00s3aH BBIHECTH
ompe/iereHre O BBEJICHUH (PMHAHCOBOTO O3/I0POBJICHHUS.

Taxum o6pazom, opraHam ympaBieHUs JOJDKHUKA MPU PEIICHUH BOMPOCA O
BBEJICHUN (DUHAHCOBOTO O3/J0POBJICHHS IMPEIOCTABIACTCS MPEUMYIIECTBO MEpPE.
WHBIMU JIMLIAMU, U B TOM YUCJIE TIEPE]l KPETUTOPAMHU.

JIuto, mpegocTaBuBIee 0OECTIeUeHUE UCTIOTHEHUS 00sI13aTENIbCTB JOHKHUKA
B COOTBETCTBMM C TrpaduKOM TMOTAlICHUsS 3aJ0/DKeHHOCTH (Jaiee - JIHIIO,

npenocTaBuBIiiee  OOECredYeHue). -  HOBBIM  YYaCTHMK  KOHKYPCHBIX
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IPaBOOTHOIIEHHI, 0 KOTOPOM BIIEpPBbIE YIIOMSAHYI 3akoH 0 6ankporcTe 2002 1., U
TOJIBKO T€X OTHOLIEHHUW, KOTOPBIE CBsA3aHbI ¢ nposeneHueM npouenypst ©O. Lens
BBEJICHUSI HOBOM (UIypbl B Ipoliecc OAaHKpOTCTBa - oOecredeHHe COOIIIOIEHUs
npaB M HMHTEPECOB KpeAuTOopoB. JIuio, mpepocraBuBlIee OOECIECYEHHE, HECET
OTBETCTBEHHOCTh 3a HEHCIIOJIHEHUE JOJDKHUKOM YKa3aHHBIX 0053aTelbCTB B
npenenax CTOMMOCTH UMYILECTBa, IMPEACTABICHHBIX B KayecTBE OOecreyeHus.
JIOTIOJIHUTENBHON TapaHTUEN MPAB KPEIUTOPOB CIYKUT TO, YTO BBEACHUE HOBOU
npoueaypsl 0aHKPOTCTBAa B OTHOUIEHUH JOJKHUKA HE MpeKpalaeT o0a3aTenbCTBa
N0 O00ECHeYeHUI0 MCIOJHEHUsI JOHKHUKOM O0053aTelIbCTB B COOTBETCTBUHU C
rpadukoM moraiieHus 3aa0keHHocTd. Ho nmuro, npegocraBuBiiee odecnedeHue,
UMEET B KOHKYPCHOM IIPOIIECCE HE TOJBKO OOSI3aHHOCTH, HO M 3HAUYUTEIIbHbIE
npaBa. OHO SBISETCS JIMLIOM, YYAaCTBYIOIIUMM B JI€Jie, BIPABE XOAATaCTBOBAThH 00
OTCTPAHEHUN PYKOBOJMTEINS JOJDKHMKA OT JOJDKHOCTH, COTJIACOBBIBAET PELICHUE
JOJKHUKA O PEOpraHU3aluu.

B cmywae  ynoBieTBOpeHUsT — TpeOOBaHUM  KPEAUTOPOB  JIMIIAMHU,
IPEJOCTaBUBIIMMHU  OOecrieueHue, TpeOOBaHUS TaKUX JIMI  [OTallaroTCs
JOJDKHUKOM TIOCJI€ MPEKpalleHUs MPOU3BOJICTBA MO JAelly 0 OaHKPOTCTBE WJIM B
X0JIe¢ KOHKYPCHOTO IPOU3BOJICTBA B COCTaBE TPeOOBaHMI KPEAUTOPOB TPETbEH
ouepean. K cokaneHuto, nuIo, NnpeaocTaBuBlIee COOCTBEHHBIE PECYpPCHI s
UCIIOJIHEHHUSI ~ 00s13aTEIbCTB  JOJDKHHMKA, HE  TOJIb3YeTCs  KaKUMHU-TUOO
IIPEUMYLIECTBAMU II€PE UHBIMU KPEIUTOPAMHU.

Jluna, mpegocTaBUBIIME OOECNEYeHUE M HCIOJIHUBIIME 0053aTeNbCTBa,
BBITEKAIOIINE M3 TAaKOrO OOECHeueHus, BIpaBe NMPEIbSIBUTH CBOM TPEOOBAHMS K
JOJDKHMKY B oOmeM mnopsake. HeuwcnonHeHue numaMu, OpeIOCTaBUBIIMMU
o0ecniedeHue, CBOUX 0053aTeNbCTB BJICYET IPAXKIAHCKO-TIPABOBYIO
OTBETCTBEHHOCTb.

Maxkcumanbhblii cpok nposeneHuss @O - 2 roga. Cpok Quxcupyercs B
ONpeJeleHN O BBEACHUM JAHHOW Mpolenypbl 0aHkporcTBa. llpu ompenenenuu
CpOKa COOpaHHIO KPEAUTOPOB HAAJEKHUT YUYUTHIBATH, UTO €CJIM ATOT CPOK Oyner

COCTaBiIAThL 13 MCCALICB U 60)'[66, TO BBCACHHC npyroﬁ BOCCTAaHOBUTEIILHOU
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npoueaypbl OaHKpPOTCTBA - «BHEILHEE YIPABICHHE» CTAHET HEBO3MOXKHBIM.
Mexny Tem, B citydae 6e3ycnemrHoro 3aBepiuenus OO, korna JOHKHUK BCE Ke HE
BBITIOJIHAT CBOM OOEIIAHUs 0 MOTAlICHUIO 33/10JDKEHHOCTH, BBEICHUE BHEIIHETO
yIOpPAaBJICHUS, MPeyCMaTPUBAIOLIEr0 3aMeHy Hed(()EKTUBHOIO pPyKOBOJACTBA Ha
HOJITOTOBJICHHOTO apOUTPaKHOTO YMPABJISIONIET0, MOXKET CTaTh MPOTYKTHUBHBIM.
[ToaToMy 1enecooOpa3HO OMpeAeniaTh 0ojiee KOPOTKHM CPOK paccMaTpUBaeMOM
IPOLIETYPHI.

Jlula, B OTHOILIEHHWHM KOTOPBIX TMPEeAyCMOTpeHbl ocobeHHocTn DO:
rpanoo0pa3yiolue, CelbCKOXO3SIICTBEHHbIE, CTpAaTErMuYeCKUe OpraHu3alluu,
KpecThsHCKHE (pepMepcKkue) Xo3sicTBa. B OTHOIMIEHNHM KPEIUTHBIX OpraHU3aIlui,
JUKBUIUPYEMOTO U OTCYTCTBYIOILETO NOJKHUKA 3Ta MPOLEypa HE BBOJIUTCS.

CornacHo ct. 2 3akoHa 0 0aHKPOTCTBE, BHEITHEE yIpaBiIeHUE - Mpoleaypa
OaHKpOTCTBa, NpUMEHsAEMas K JOJDKHUKY B LEISIX BOCCTAHOBIICHUS €ro
IIaTeKecrnocoOHOCTU. BHelHee yrpaBieHue - 3To cyAeOHasi BOCCTaHOBUTEIbHAs
HeoOs3aTeNnbHasl Mpoleaypa OaHKpPOTCTBA, KOTOpasi MOXET ObITh BBEJCHA
apOUTPaXKHBIM CYJIOM B OTHOIIECHUH JOKHUKA KaK /10 MPU3HAHUS €ro 0aHKPOTOM,
Tak W 1nocie. llenp  BHemHero  ympaBieHUs -  BOCCTAHOBJICHHUE
IUIATEKECIIOCOOHOCTH JOJKHUKA. [lmarekecrnocoOHOCTh JOJKHUKA HPU3HAETCS
BOCCTaHOBJICHHOM MPU OTCYTCTBUU MpHU3HAKOB OaHkpoTcTBa (1. 1 cT. 106 3akoHa o
OaHKPOTCTBE), T.€. MPU OTCYTCTBUM JICHEKHBIX 0053aTE€NbCTB U 00S3aHHOCTEN MO
ymiaTe o0s3aTeIbHbIX IUIaTEXKeH, He UCIOJHEHHBIX B TEUEHUE TPeX MecsleB (1o
oOmemy mnpasuiy). Llenb 3Toit mpouenypbl OyIeT CUMTATbCS JOCTUTHYTOH C
MOMEHTA IMOJIYYEHUs! TPEOYyEeMON JIE€HEKHON CyMMBI Ul NOralmeHus TpeOoBaHUMI
KPEAUTOPOB, JaXe €cld B  pe3yjbTaTe OpraHu3anus-A0DKHUK — Oyner
nepenpoduaupoBaHa, rnpojaHa 1m0 €€ UMYIIEeCTBO OYyJIeT BJIOKEHO B yCTaBHBIN
(CKIIaJ0UHBIN) KamuTaj APYroro I0puandecKoro JIuia.

CylIHOCTh BHEIIHETO YIPAaBIEHUS COCTOUT B TOM, UTO JOJDKHUK
POJOJIKAET OCYILIECTBISATh X035 MCTBEHHYIO JI€ATEIbHOCTh, HO MO PyKOBOJCTBOM
npo(eCCUOHATILHOTO  apOUTPAXKHOTO  YIPABIAIOIIETO, KOTOPHIM B TeUeHUe

OIIPCACIICHHOIO CpOKa OCYHICCTBIIACT pea6I/IJ'II/ITaHI/IOHHI>I€ (OSHOPOBI/ITGHBHBIG)
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MEpOIPUATHS B COOTBETCTBMM C IUIAHOM, OJIOOPEHHBIM  KpEAUTOPaAMHU.
[IpouCXOIUT «BHEIIHEE» YNpaBICHUE HUMYIIECTBOM JOJDKHHUKA (TIPEANpPUSITUEM,
HEHHBIMU OyMaramu, JIEHEKHbIMHU CPEJICTBAMM), T.€. YIPABJICHHE MMOCTOPOHHUM,
HE3aBHCHMBIM JIMIIOM, HA3HAYEHHBIM H3BHE, HO IO KOHTPOJEM KpPEAUTOPOB.
[Ipenmonaraercs, YTO JTO JHIO SBIAETCS Oojiee KBAIU(DHUIIMPOBAHHBIM,
MPEINPUUMYUBBIM, 5KOHOMHYECKHM M IOPUIAYECKH TPAMOTHBIM, OIBITHBIM,
TBOPYECKUM H JOOPOCOBECTHBIM, YE€M IIPEKHEE PYKOBOJACTBO [OJDKHUKA, HE
cymeBiee 3QGHEeKTUBHO UCTIONB30BATh UMYIIIECTBO 3TOTO IOPUINIECKOTO JIUIIA.

JIumo, yTBepkaaemMoe apOUTPAKHBIM CYAOM JUJIsl MPOBEACHHUS BHEIIHErO
YIIPaBJICHUsA, - BHEIIHUM YNPAaBIAIOIIWN, €ro AEATEIIbHOCTh HOCUT HC TOJBKO
KOHTPOJIBHBIM ~ XapakTep, Kak B MPEIIIECTBYIOUIUX MpoleAypax, HO U
YIPaBICHYECKUM, a TAaKXE HAIpaBJI€HAa Ha BBIBOJ OpraHW3alWU-IOJDKHHMKA W3
(UHAHCOBO-?KOHOMHUYECKOrO0  Kpu3uca.  [loaToMy  Hepeako  BHEUIHETro
YIPaBISIOMIETO UMEHYIOT «aHTUKPU3UCHBIMY. Y ITPABIIAIOIIMN COCTABIIAET IUIAH 1O
M3BICKAHUIO JICHE)KHBIX CPEACTB JUIsl TMOTAIIEHUs 3aJ0JDKEHHOCTH JIOJLKHHUKA,
IIOJIy4aeT IPABO PACIOPSIKEHUS UMYILIECTBOM JOJDKHMKA. [loaToMy, Kak HHM B
OJIHOM JIpyroil mpoiienype OaHKpPOTCTBA, B XOJAE BHEIIHErO YINPABICHUS POJb
apOUTPa)KHOTO  YMPABIISIIOLIETO HauWOoJiee CJI0KHA W OTBETCTBEHHA, HMMEET
onpeensonee 3HayeHue A1 JadbHEeHIe cyip0bl JOKHUKA.

Buemnuit  ynpaBnsiomuii  yTBEpKIAETCA — apOUTPaXHBIM  CYJOM
OJHOBPEMEHHO C BBEJCHHMEM BHEUIHErO YNPAaBJICHUS, 3a UCKIKOYECHHUEM CIIy4acs,
IPEeIyCMOTPEHHBIX 3aKOHOM O OaHKpoTcTBe. /[0 J1aThl ero yTBEepXKACHUS
apOUTpaXHBIN Cy/ BO3JIAraeT UCIOJIHCHHE OOS3aHHOCTEH M OCYIIECTBICHHUE TIPaB
BHEIIHETO YIIPABJISIOMIET0, 34 HCKIOUYEHUEM COCTABJICHHS IUIAHA BHELIHETO
yOpaBJICHHUS, HAa JIMLO, MCHOJIHABIIEE OO0S3aHHOCTH BPEMEHHOIO  WIIU
aIMUHUCTPATUBHOIO YIPABJISIOLIETO.

CpoK BHEIIHETO yIpaBJIeHHUs MOXKET COCTAaBIIATH He Oosee yem 18 mecses,
HO MOET OBbITh MpoJJieH He Oosiee yeM Ha 6 MecCALIEeB, €CIM UHOE HE YCTAaHOBJIEHO
3akoHOoM 0 OaHkpoTcTBe. COBOKYMHHBIH CpPOK (DHMHAHCOBOI'O O30POBJICHUS U

BHCHIHCTO YIIPABJICHUA HC MOKCT IIPCBLIIIATDH 2 rojzaa.



67

Jluma, B OTHOIICHUH KOTOPBIX IMPEAYCMOTPEHBI MPABOBBIE OCOOCHHOCTHU
BHEIITHETO YIPaBJICHUS: TPajooOpasyromue, ceIbCKOX03IiCTBEHHBIC, CTPaXOBhIE
OpraHu3aluM, MNpOoPECCUOHAIBHBIC YYaCTHHKW pPBIHKA IICHHBIX  OyMar,
CTpAaTeTUYCCKUE TPCANPUATHS W OpPraHU3AlMH, CYOBEKThI ECTECTBEHHOM
MOHOIIOJIMH, KPECThIHCKHE ((hepMepckue) xo3sicTBa. B OTHOIEHUH KPEeIUTHBIX
OpraHU3aIlHH, JTUKBUIAPYEMOTO U OTCYTCTBYIOIIETO JOHKHUKA 3Ta MPOIeIypa He
BBOJIUTCH.

CpaBHHTENIbHAS XapaKTEPUCTHUKA BHEIIHErO YIpaBiICHUS W (YHMHAHCOBOIO
o310poBieHus. OO1IKe YepThI:

® [[eJIM MPOBECHUS MIPOIIETYP - BOCCTAHOBJICHHE TIATEKECTIOCOOHOCTH;

® JIOJDKHUK MPOJIOJDKAET (DYHKIIMOHUPOBATH U yU4aCTBOBATH B 00OPOTE;

¢ MAaKCHMAaJIbHBIC CPOKH IIPOBEACHUS MPOIEAYP PABHEL;

e 3almuMTa UMYIIECTBA OT MMYIICCTBEHHBIX B3BICKAHWA CO CTOPOHBI
KPEIUTOPOB COXPAHSIETCSI.

OCHOBHBIC  OTIMYWS  BHEIIHErO  yOpaBieHHS OT  (UHAHCOBOTO
037I0POBJICHHUS:

® [IOJIHOMOYMS OpPraHOB  YIPaBJICHUS JIOJDKHMKA MpEKpamaTcs |
NepeIaroTCsl apOUTPAKHOMY YTIPABIISIONIEMY;

e MpaBa apOUTPAKHOTO YIIPABIISIONIETO 3HAYUTEIHHO PACIIHPSIOTCS;

® MHOTHE KOHTPOJIbHBIE (YHKIIMHA apOUTPaKHOTO YIPABIISIONIETO TIEpEIaHbl
coOpaHuto (KOMUTETY) KPEIUTOPOB;

e TpeOOBaHMS KPEIUTOPOB (32 HCKIFOYCHUEM NPHBUICTUPOBAHHBIX) MOTYT
OBITh YJIOBJICTBOPEHBI TOJIBKO IIOCJIC BBIHECCHHUS apOUTPAKHBIM CYIOM
COOTBETCTBYIOIIETO OMPEICICHUS.

Jlo mpu3HaHKMS AOJDKHHUKA OAHKPOTOM BHEIIHEE YNpPaBICHUE MOXET OBITh
BBEJCHO Mociie HaOmoeHus b0 (GruHAHCOBOTO 03/10poBiIcHUA. O0s3aTeIbHBIM
YCJIIOBHEM BBEIICHUS TPOIEAYpPHI TMOcie (UHAHCOBOTO O3JOPOBIICHUS SIBIISETCS
HCTEeUeHHE MeHee YeM 13 MecsIieB ¢ 1aThl BBEACHUS (PMHAHCOBOTO O30POBJICHUS.

OcHoBaHus BBCJICHYSI BHCIIHCTO YIIPABJICHUA.
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® pelIeHHEe TMepBOro CcoOpaHusi KpPEIUTOPOB O BBEJACHUM BHEIIHETO
ynpasieHus 1 00 oOpaimieHnn B apOUTPaX)HBIA CYJl C COOTBETCTBYIOIIUM

XxoJaraiicTBoM. PenieHue JOJKHO coAepKaTh CPOK BHEIIHErO YIPABIICHMUS,

a TakkKe MOXET CcoJepKaTh TpeOOBaHMS K KaHIUJAAType BHEIIHETO

yIPaBJISIONIETO;

® HajgM4Me y apOUTPAKHOTO CyJa JOCTATOYHBIX OCHOBAHMM IOJaraTh, YTO

MJIaTEKECIIOCOOHOCTh  JIOJDKHUKA MOXKET OBITh BOCCTaHOBJEHA. ITO

OCHOBaHUE MPUMEHSIETCS, €CJIM B XO0JI€ HAOJIOJICHUS] MEPBBIM COOpaHUEM

KPEIUTOPOB HE NPHUHATO pEIICHHWE O TMPUMEHEHUH OJHOW M3 MPOUEAYP

OaHKpPOTCTBA, U MPHU OTCYTCTBUM BO3MOXKHOCTH OTJIOKUTH PAaCCMOTPEHHUE

Jiena, a Tak)Ke MpH OTCYTCTBUHM OCHOBAaHWUW i BBEACHUS (UHAHCOBOTO

o3aoposienus (1. 2 ct. 75 3akoHa 0 OaHKPOTCTBE);

® pelieHHE COOpaHUs KpPEAUTOPOB, TIPUHATOE B Xo0jA€¢ (PUHAHCOBOTO

O37I0POBJICHHSI, 00 OOpaIlleHHH C XOJATalCTBOM B apOUTPaKHBIA CyJ O

BBEJICHUM BHENIHero ymnpasienus (m. 4 ct. 88 3akona o 6ankporctse). [1o

UTOTaM PACCMOTPEHUSI apOUTPAKHBIM CYAOM pPe3yJbTaTOB (PUHAHCOBOIO

O37IOpOBJICHHSI, BHEIIHEE YIMPABJICHUE BBOJUTCA B CJIydae HaIuyus

BO3MOKHOCTH BOCCTAaHOBUTH IJIATEKECIIOCOOHOCTh MOJDKHUKA (1. 6 CT. 88

3akoHa 0 OaHKPOTCTBE).

[To3unust apOUTpPaXHOTO CyJa, IO3BOJSIONIAs BHIBECTH JODKHUKA U3
COCTOSIHUS ~ HEIUIATEKECIMOCOOHOCTH, UMEET MPHOPUTET Tepea  pelieHueM
coOpaHUs KPEIUTOPOB, HAITPABJIECHHBIM Ha JTUKBUJALIUIO JOJIKHUKA.

CornacHo cr. 2 3akoHa O OaHKPOTCTBE, KOHKYPCHOE MPOU3BOJICTBO -
npoiieaypa OaHKpPOTCTBA, MPUMEHsIEMasl K JOJIKHUKY, MPU3HAHHOMY OAaHKPOTOM, B
IEISIX COPa3MEPHOTO YIOBJIETBOPEHUsT TpeOoBaHU KpeauTopoB. KoHKypcHOe
MPOU3BOJICTBO - JTO oO0Os3aTeNbHas Mpoleaypa OaHKPOTCTBA, OTKpbIBaeMas
OJIHOBPEMEHHO C MPU3HAHUEM JOJDKHHKA OaHKPOTOM M HAIlpaBJICHHAss Ha €ro
mukBuganuio. Ho ucxons w3 anammsa nonoxkeHud ri. VII srtoro 3akona, menu
KOHKYpPCHOT'O TMPOHU3BOJCTBA MpaBUIbHEE 0003HAYUTH KaK Mpojaxa HMYIIECTBa

OaHKpOTa, pacHpele’eHUe IOJYyYEHHbIX CpPEACTB MEXAY KpEeIUTOpaMH B
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COOTBETCTBHM C YCTAaHOBJICHHON 3aKOHOM OYEPEIHOCTHIO, a TaKXKe IOUCK U
BO3BpaT MMYIIECTBAa JOJDKHHMKA JUisi Haumboyiee TMOJHOIO  YAOBJIETBOPECHUS
TpeOOBAHUI KPEIUTOPOB.

JIuno, yTBEepk1aeMoe apOUTPaKHBIM CYJIOM JUIsl TIPOBEACHUSI KOHKYPCHOTO
MIPOU3BOJACTBA - KOHKYPCHBIM ympaBisiromni. Kak W B mpoueaype BHEIIHETO
yIpaBJeHUs, €ro JeSTeJbHOCTh HOCHUT YIPABICHUECKUNA XapaKTep, MOCKOIbKY
KOHKYPCHBINM YTPABJISIFOIIUNA OCYIIECTBIISAET HE TOJIBKO MEPOIPUSTHUS, CBI3aHHBIE C
OaHKPOTCTBOM, HO U PYKOBOJICTBO JTOJPKHUKOM.

Cpok 3TOoM mpoueaypbl COCTaBiIgeT | rod, HO MOMKET MPOIJIEBATHCA IO
X0JIaTalCTBY JIMIIA, YIACTBYIOIIECTO B Jelie, He Oojiee 4yeM Ha 6 MecsIIeB.

OTKpbITHE KOHKYPCHOTO TMPOU3BOJACTBA IMPOUCXOJUT TPU TPUHITHU
apOUTPaKHBIM CYJIOM DPEIICHUS O MPU3HAHUU JIOJDKHUKA OaHKPOTOM. YKazaHHOE
perieHne TNpUHUMAaeTCs apOUTpPaXKHBIM CyJIOM B  CIydYasX YCTaHOBJIICHUS
MPU3HAKOB 0AHKPOTCTBA JOJKHUKA, MPU OTCYTCTBUM OCHOBAHUU JJISI OCTABJICHUS
3asBJICHUS O MPU3HAHUM JIOJDKHUKA OAHKpPOTOM 0O€3 pacCMOTPEHUs, BBEACHUS
(MHAHCOBOTO O3/I0POBJICHUSI, BHEIIIHETO YMPABICHUS, YTBEPKIECHUS MHUPOBOTO
COTJIAILIICHUSI WJIM TIPEKpaleHusi IPOU3BOJICTBA 10 JIesTy 0 OaHkpoTcTBe (1. 1 cT. 53
3akoHa o OaHKpoTcTBE). [103TOMY OIHO TOJIBKO perieHue coOpaHusi KpeaAUTOpPOB
HE SBJISIETCS OCHOBAaHWEM I BBEJEHUS JaHHOW mpoieaypbl. Ho u cynps He
MOXKET OTKPBITh KOHKYPCHOE MPOU3BOJICTBO BOMPEKU BOJIE KPEIUTOPOB, Jaxe
eciii OH yOexJeH B OecroJe3HOCTH BBEJCHHUS BHEIIHEro yrpasieHus. Mrak,
KOHKYPCHO€ TIPOM3BOJICTBO BBOJUTCA IO OCTAaTOYHOMY MNPUHIUIY - TpHU
OTCYTCTBUM OCHOBAHUH JJISI BBEJACHUS PEaOUITUTAIIMOHHBIX TIPOLICTYP.

[TocnencTBust OTKPBITUSL KOHKYPCHOTO IMpou3BOACTBa (cT. 126 3akoHa o
OaHKPOTCTBE):

® CpOK HCIIOJIHEHMS JCHEXHBIX O00s3aTE€IbCTB U OOS3aHHOCTEW MO YyIIaTe
00s3aTENIbHBIX  TUIATEKEW  JTOJDKHUKA  (BOBHUKIIUX  JO  OTKPBITHS

KOHKYpPCHOT'O MPOM3BOJICTBA), cCUMTaeTCsl HacTynuBiuM. Ha oOs3arenscTBa

HEJICHE)KHOI0 XapakTepa (Hampumep, Mo Iepeladye MUMYIIECTBA B HATYpe)

9TO IMOJOKCHHUC HC PACIIPOCTPAHACTCA:
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® TIpeKpamacTcs HAYKCICHHE HEYCTOCK, MPOIEHTOB W HMHBIX (UHAHCOBBIX

CaHKIIUU IO BCEM BUJIaM 33JI0JDKCHHOCTH JTOJKHUKA;

e cBeleHUS O (PMHAHCOBOM COCTOSTHUU JIOJDKHHKA MPEKPAIIalOT OTHOCUTBCS K

KOH(QUICHIIMATLHBIM WJIH COCTABJISIOIINM KOMMEPUECKYIO TaiHY;

® BCC UMYIIECCTBCHHBIC TPEOOBAHUSI MOTYT OBITh MPEABSIBICHBI TOJIBKO B XOJI€

KOHKYPCHOTO TPOHW3BOACTBA. VICKIIFOUEHHEM W3 ITOTO TpaBWia SBISIOTCS

TpeOOBaHUS O MIPU3HAHKUH TIpaBa COOCTBEHHOCTH, O B3BICKAHUU MOPAIHLHOTO

Bpena, 00 ucTpeOOBaHNN UMYIIECTBA U3 UYKOTO HE3aKOHHOTO BIIAJICHUSA, O

MPU3HAHUU CEIOK HEIEWCTBUTEIBHBIMU, a TAKKE TEKYIIHE 0053aTeIhCTBA;

® [IpEeKpaIlaeTcsl MCIOJHEHUE MO0 MCIOJHUTEIBHBIM JOKYMEHTaM, €CJIH WHOE

HE MPETyCMOTPEHO 3aKOHOM O 0aHKpOTCTBE. VICTIOTHUTENBHBIC TOKYMEHTHI

nepenarTcs Cy1IeOHBIMH MPUCTABAMHU KOHKYPCHOMY YTIPABIISIOIMIEMY;

® CHUMAalTCS paHee HAJIOKCHHBICE AapecTbl Ha UMYIIECTBO UM HHBIE

OTpPaHUYCHHS PACTIOPSDKCHHUSI UMYIIIECTBOM JIODKHHMKA. HalloxkeHue HOBBIX

OTPaHUYCHHUI HE JTOMYCKACTCS.

MupoBoe cornamieHue - nporeaypa 6aHKpoTCTBa, IpUMEHsIeMas Ta JIF00oi
CTaIuu PacCMOTPEHUs JAesla 0 OAaHKPOTCTBE B IIENIAX MPEKPAIICHUS MPOU3BOJICTBA
1o J1e’y 0 OaHKPOTCTBE MyTEM JOCTHIKEHHUS COTJIANICHUS MEXKIAY TOJDKHUKOM U
kpenutropamu (cT. 2 3akoHa 0 OAHKPOTCTBE).

[IpaBoBass TpWpoaa MHUPOBOTO COTJIAIICHHUS, BOINPEKH JIETATLHOMY
onpeseneHuto, nBoMcTBeHHa. C OJHOM CTOPOHBI, MHUPOBOE COTJIAIIEHUE - 3TO
C/eNIKa, KOTopas 3aKII0YaeTCs MEXKIY JODKHHKOM M TEMH U3 €r0 KpPEIUTOPOB,
TpeOOBaHMsI KOTOPHIX BKIIOUEHBI B peecTp. B HEKOTOpHIX CiydasiX, B MUPOBOM
COTJIAIICHUH YYacCTBYIOT TPEThbU JuIa. Takas cienka - 3TO COTJIallieHue CTOPOH O
TOOpPOBOJIEHOM ~ YPETYJNHPOBAHUS B3aWMHBIX TPETEH3WHA, TPU 3aKITIOUYCHUU
KOTOPOTO KPEAUTOPHI UAYT HA OMPEJCICHHbIC YCTYNMKH (MOJIHOE WM YaCTHYHOE
NPOIICHWE [I0JITa, TMPEAOCTABICHHE OTCPOYKH WM PACCPOUYKH HCIOTHEHUS

00s13aTeNbCTB U JP.).
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C npyroii cTOpoHbI MUPOBOE COTIJIALLIEHUE - 3TO MpoueAaypa OaHKpOTCTBA,
IPEACTaBIAIOMIAs CcO0OM MpoIecC 3akKIIOUEHUsS W YTBEPKIEHUS MHUPOBOIO
COIVIALIEHUS - CHEJIKH, NPOXOASAIIMA B XOJ€ NpOLEAypbl HaOJIOIEHUS,
(MHAHCOBOTO  O3JOPOBJICHUS, BHEIIHEr0 YIpaBICHUS WIM KOHKYPCHOTO
OpPOU3BOJACTBA. Ty  MpoLEaypy NPaBOMEPHO OTHECTH K  KaTeropuu
BOCCTAaHOBHUTENBHBIX, IIOCKOJIBKY OHAa HampaBi€HAa Ha MPEJOTBpalICHUE
JUKBUJALNANA JTOJDKHUKA KAK SKOHOMMYECKOM €IVHHMIIBI, HA BOCCTAHOBIICHHE €r0
status quo (CHAITHE OrpaHUYEHHUN MPaBOCYOBEKTHOCTH M MHBIX HEOJIaroNnpHUsITHBIX
MOCJIEJICTBUN, CBA3AHHBIX C OaHKpPOTCTBOM). OJHAKO MHUPOBOE COTJIALICHUE HE
OTBEUYAET BCEM KPHUTEPHUSIM, KOTOpble OOBEAUHAIOT MHBIE MPOIeAypbl OAaHKPOTCTBA
U 10 (popMasIbHBIM OCHOBAaHHUSAM CaMOCTOSITENILHOM IMpoLeaypoil OaHKpOTCTBa €€
MO>HO Ha3BaTh JIMIIb C HATSKKOM.

OTnuung  nmpouexypbl MHPOBOTO  COIVIAIIEHUS OT MHBIX HPOLEAYp
OaHKpPOTCTBA:

e 33aKOHOM HE OIpeleiIeH MOMEHT Hadaja I[poLeAypbl M €€ CpPOK.
ApOUTpaXKHBIil CyJ] HE TPUHUMAET AKT O BBEICHUH MHUPOBOI'O COIJIALLIECHUS.
[ToaToMy (QakThuuecku MHpPOBOE COIJIAIIEHWE HE CYIIECTBYeT Kak
CaMOCTOSITENIbHAs MPOLEAYpa, a SBIAETCA COCTAaBHOM 4YacThlO TOU
IIPOLIETYPBI, B XOA€ KOTOPOU 3aKIIF0UAETCsI MUPOBOE COTJIALLICHUE.

e Ui TPOBENEHUS TMPOLEIYypbl HE YTBEPXKAAECTCA HOBBIM apOUTpaXKHBIN
YIPaBISAIONINHI, a IPOJOJIKAET IEUCTBOBATH NPEKHUM YIIPABIISIIONINN;

® 3aKJIIOYEHHOE MUPOBOE COIJIAIIECHUE - CAEJIKAa MPUOOPETAET IOPUINYECKYIO
CWIy IIOCJI€ OKOHYAaHMS IpOLENypbl «MHUPOBOE COIJIAIICHHE», II0CIE
IpeKpalleHus MPOU3BOJICTBA M0 ey 0 6aHKpoTcTBE. [l0aTOMY HcnonHEHNE
MHPOBOI'O COIVIAIIEHUS W HWHOE pPACHOpPSDKEHUE JOJDKHMKOM —CBOHUM
UMYIIIECTBOM B 3TOT MEPHO]T HAXOAUTCA BHE 0071aCTH KOHKYPCHO-IIPABOBOT'O
pEryJIMpPOBaHUS W OCYIIECTBISICTCS NOJDKHUKOM 0Oe3 CcyaeOHOrO W WHOTO
BHEIIHEIO0 KOHTPOJIA, 4YTO OCTABJISIET KpalHE ysA3BUMBIMU IIpaBa

KPEIUTOPOB.
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Ipeumywecmea 3aKitOueHUss MUpoO8020 CO2NAUEHU OISl YYACHMHUKOS
KOHKYPCHbIX — NpA8OOMHOWleHul. /[ OOMdICHUKA - 9mo  NpeKpaujeHue
npouzeoocmea no 0eny 0 OAHKPOMCmeEe, CHAmuUe ¢ OOIHNCHUKA U €20 Op2aHO8
VAPABNIeHUs. 6Cex HANONCEHHbIX panee ocpaHudeHutl. J[ondicHux - ropuouyeckoe
JUYO U3DEAHCUM TUKBUOAYUU, A OOJNCHUK - NPEONPUHUMAMENb - UCKTIOYUEHUS U3
20CY0apCmeeHHo020 peecmpa UHOUBUOYANbHLIX NpeOnpuHuMamenei u 3anpema
ocyuecmenams npeoOnpuUHUMAmensCkKyio 0esimenvHoCmy 6 mevenue 200d. [lis
20Cy0apcmea npeumyujecmsed coCmosim 8 CHUNCeHUU 6e3pabomuysbl U COYUaIbHOU
HanpaxcenHocmu. Kpeoumopul, 3akniouué muposoe cozlauieHue Ha Ha4aibHOM
amane 6AHKPOMCMBA, CMO2ym NOLYYUMb U3 UMYUECMBA OO0JIHCHUKA 3HAYUMENbHO
Oonvuull npoyenm ceoux mpeboaHull, uem Nocie NnposedeHus 6cex Npoyeoyp
bankpomcmea. Imo npousouoem 3a cuem dIKOHOMUU HA pAcXo0ax HA nposedeHue
npoyedyp bankpomcmea  (cyOeOHble U30epiCcKu,  onaamy  O0esmelbHOCMU
apoumpasicHo20 ynpaeniaiowe2o U wmama e20 COmpyOHUKO8, OYEHWUKA U
ayoumopa, Oniamy HeOOHOKPAMHBIX NYOIUKAYUL, V8eOOMIeHUL KpeOumopos,
nposedenusi mopeos, cobpanuil Kpeoumopos u op.). Pacxoovl ocywecmensaiomces
U3 umMywecmea O0IHCHUKA, M.e. 3a cuem mex cpedcms, Komopwvie Mo2iu Ovl 6bimy
pacnpeoenenvl  Mmedcoy Kpeoumopamu. lax, 3a 08a 2004 KOHKYPCHO2O
npouszsoocmea 8 «Mocbusnecbankey pacxoovl HA e20 NPOBedeHUe COCMABUIU
122,7 man. py6. Kpome moeo, ma npaxmuxe cmoumocms umywecmed Gvluie 8
cocmasge oelicmsyrowel opeaHu3ayuu, vem 8 cocmase auxkeuoupyemot. Kpeoumop
Modcem — Oblmb  3aUHMEPEeco8aH 8  COXPAHEHUU  OOJICHUKA, eclu  OHU
COmMpyOHU4aom 6 0OHOU NPOU3IBOOCMBEHHO-MOP2080U Yenu (Hanpumep, OOJHCHUK
- nPOU3EOOUMEND, A4 KPEOUMOP - €20 ONMOoBbILl NOKYnamens)™,

OTHOIICHUST MEXKIYy YYaCTHUKAMHU MHUPOBOTO COTJIAIICHUS OCHOBBIBAIOTCS,
KaKk TPaBWIO, MMa TMPUHYXICHUH MCHBIIMHCTBA KPEIUTOPOB OOJBITHHCTBOM,

IMOCKOJIbKY 3HAYHUTCIIBHOC YHCIIO KPCAUTOPOB ACIACT HCBO3MOYKHBIM ITOJIYUCHHUC

3 Cm.: Oruer KOHKYPCHOTO YIpaBJsiomero MoCKOBCKOTO akKIIMOHEPHOTO OaHKa COICHCTBUS
npeanpuaumatenscTBy (OAO) Mocousnecbank (JI. 23 T. 24 nenma Ne A40-26238/99-70-205).
ApxuB ApOouTpakHOTO Cyaa . MOCKBEI.
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corjlacusi ¢ yCJIOBUSMHU MHPOBOTO COTJIAIICHHS KaXJO0T0 OTACIBHOTO KPEeAUuTOpa.
[TorTOMy 0COOEHHOCTHIO MUPOBOTO COTJIALICHUSI - CIIETIKU SIBISIETCSI OTCTYILJICHUE
OT TMpUHLHUNA cBOOOABI jJoroBopa. KpemuTopbl, wumeronme OOJBITMHCTBO
TpeOOBaHUM K JIOJDKHUKY, BIIpaBe TMPUHYIUTh K 3aKIIOYEHUIO MHUPOBOTO
COTJIAIICHHSI KPEAUTOPOB C MEHBINEH CyMMOW TpeOOBaHWM W JUKTOBATh €T0
yCIOBHSI, TOCKOJBbKY pEHIeHMe O 3aKJIIOYEHUH MHUPOBOTO  COIJIALIEHUs
OPUHUMAETCS OOJIBIIMHCTBOM TOJIOCOB OT OOWIEro 4ucia ToJOCOB KPEIUTOPOB,
BKJIFOUEHHBIX B PEECTP.

B TO0 e Bpems nmnpeaycMarpuBaeTCs W PsAJl MEXaHM3MOB 3alUTHI
KPEJIUTOPOB, TOJIOCOBABIIMX MPOTUB 3aKIIOUYECHHS] MUPOBOTO COTJIALICHUS WJIN HE
NPUHAMABIIUX YYacTUs B TOJOCOBaHMU. Bo-MepBBIX, YCIOBUS MHUPOBOIO
COTJIALICHUSI JJISI TAKUX KPEAUTOPOB HE MOTYT OBITh XyXe, YeEM JJIsl KPEIUTOPOB,
rOJIOCOBABIIMX 32 €ro 3akitoueHue. Bo-BTOpbIX, epea YTBEPKICHHUEM MHPOBOIO
COTJIAILICHUsI, apOUTPaXKHBIN CYyJl pacCMaTPUBAET BO3PAKEHUS TaKUX KPEAUTOPOB
(m. 3 ct. 158 3akona 0 6aHKpPOTCTBE). B-TpeTbuX, MUPOBOE COTJIALICHUE HE MOMXKET
OBITH 3aKJIFOYEHO MPU OAHKPOTCTBE KPEIUTHBIX Opranu3aiuil (m. 2 4. 5 3akoHa o
OaHKPOTCTBE KPEIUTHBIX opraHu3aiuii). Emé gqopeBosomonHas mpaBoBas Hayka
NpUIUIa K BBIBOJY, 4YTO YeM OOJbIIE€ COCTAaB KPEAUTOPOB M UYEM MEHEe
3HAYUTEbHBI TPEOOBAaHMS KaXJIOro, TEM Jierde, Kak IloKa3aja IpaKTHKa,

AOCTUTHYTH JOJKHHUKY JKCJIACMbIX UM CaMUM YCJIOBI/Iﬁ CACIIKH.
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3AKJIIOYEHUE

[Ipu  wucCremoBaHWMM  TreHe3Wca  HMHCTHUTYTa  HECOCTOATEIBHOCTH
(OaHKpOTCTBA) BeChbMa IOCJEA0BATENBHBIM TOKA3aJICA MPOIECC BBICTPAUBAHMS
MHOTOYPOBHETO KOMILJIEKCA HACTOSMICH chephl, BMECTE C TEM, CIEAyeT OTMETHUTh
BBICOKYIO CTENEHb WHTETpali 3apyOeKHBIX TMPABOBBIX MOJIEJCH, BIUSHUE
KOTOPBIX MPOCIICKUBACTCS U B 3aKOHOAATEIBHBIX PEUICHHUSIX JHS CETOIHSITHETO.

IIpu paccMOTpeHUM NOHATHS HECOCTOATEIBHOCTH (OaHKPOTCTBA) OBLIO
YCTaHOBJICHO OYEBUJIHOE MPOTHUBOPEUHE MEXAY 3aKOHOJATEIbHBIM U HAyYHBIM
MOJIXOJIOM, COOTBETCTBEHHO OTOXKACCTBIISIONIUM W  Pa3JCAIONINM  JTaHHbBIE
TEPMUHBI.

Kpyr cyOBeKTOB  WHCTUTYyTa  HECOCTOATENHHOCTH  (OaHKpPOTCTBA)
NPEICTAaBUIICS aBTOPY CaMOCTOSITENBHBIM, 0OJiee TOTO MO CBOEH OOIKMPHOCTH
IPEBOCXOSIIMM KPYT CyOBEKTOB MpaBa IrpaxaaHCKOro.

Bormpocsl  1OpuIMYECKOM OTBETCTBEHHOCTH 3a HAPYLIEHHUE HOPM O
HECOCTOSITETLHOCTU (0AHKPOTCTBE) HAILIM YETKOE OTPAXEHHUE B LIEJIOM psJie
HOPMAaTHUBHO-TIPABOBBIX aKTOB, MU(PEPEHIMPYIONUX TAKOBYIO, MO COJEPKAHMIO,
Ha YTOJIOBHYIO, a/IMUHUCTPATUBHYO, TPAXKIaHCKO-TIPABOBYIO U IUCIUTUTHHAPHYO.

PackpeiTe xapakTepa AOCYIEOHBIX MEPOINPHUITHH MO MPEIOTBPALICHHIO
HECOCTOATENBHOCTH (0aHKPOTCTBA) TMOKa3aJlo HEOOXOJAUMOCTh MPUCYTCTBUS
JAHHOTO AJIEMEHTA, KaK TAKOBOTO, BECOMYIO €T0 MPaKTUIECKYIO MONb3Y.

VYcraHoBieHHE TOpsIKA PACcCMOTPEHHUS JIeT O HECOCTOSTENbHOCTU
(6aHKpPOTCTBE) B apOUTpPaXHOM CyA€ TO3BOJIMJIO OO0O3HAYUTH XapakTep
MaTepuaibHO U MPOIECCYalbHO-TIPABOBBIX YCIOBHI BO30YXIEHHUS Jena O
OaHKPOTCTBE.

OO6pamieHue K cyTd mnOpoueayp OaHKpPOTCTBA TMO3BOJIMIO YCTaHOBHUTh
coJiep’)KaHuEe BO3MOXKHBIX CIIEHAPHEB pa3pelIeHHs] CIIOKUBILIEHCS CHUTYalluH,
yoenutbest B 3QPEKTUBHOCTH KaXKI0I0 U3 TAKOBBIX, a TJIABHOE UX MOJYMHEHHOCTU
3ajja4e JOCTH)KCHHUS KOHKPETHOW IIeNId, BBIPAXKAIOIIEHCS B HCUEPIBIBAIOIIEM

Ha0Ope COOTBETCTBYIOIINX HHCTPYMEHTOB.
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http://www.bankrotstvo.ru/
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HNPUJIOKEHHUE
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CnpaBka 0 paccMOTpeHMH apOUTPaKHBIMH cyaaMu cy0bekToB Poccu

Denepanuu aej 0 HecoCToATEeNbHOCTH (0ankpoTcTBe) B 2006-2009 1.
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